10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ANGELICA SALCEDA, Cal. Bar No. 296152
SHAILA NATHU, Cal. Bar No. 314203

LAUREN M. DAVIS, Cal. Bar No. 357292
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF NORTHERN CALIFORNIA, INC.
39 Drumm Street

San Francisco, CA 94111

Telephone: 415.621.2493

Facsimile: 415.255.1478

Email: asalceda@aclunc.org

snathu@aclunc.org
ldavis@aclunc.org

Attorneys for Petitioner AMERICAN CIVIL LIBERTIES
UNION OF NORTHERN CALIFORNIA

DAVID LOY, Cal. Bar No. 229235
FIRST AMENDMENT COALITION
534 4th Street, Suite B

San Rafael, CA 94901-3334
Telephone: 415.460.5060

Email: dloy@firstamendmentcoalition.org

ELECTRONICALLY FILED
ANN CAPPETTA, Cal. Bar No. 354079 Superinr Court of Califarnia
FERGUSON LAW PC '
1816 Fifth Street By_c’h:gr'i"anfie':'zf E:fﬁy” -
Berkeley, CA 94710 ' :
Telephone: 510.548.9005 06/8/26 10:56 AM
Email: annie@fergusonlawpc.com

Attorneys for Petitioner FIRST AMENDMENT COALITION

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF FRESNO

AMERICAN CIVIL LIBERTIES UNION OF Case No. 23CECG04744
NORTHERN CALIFORNIA, a nonprofit
corporation, and FIRST AMENDMENT Assigned to The Hon. Robert Whalen,
COALITION, a nonprofit corporation, Jr., Dept. 97D
Petitioners, PETITIONERS’ OPPOSITION TO
RESPONDENTS’ MOTION FOR A
V. NEW TRIAL

THE CITY OF FRESNO, and THE HONORABLE
MEMBERS OF THE FRESNO CITY COUNCIL,
Petition Filed: November 15, 2023

Respondents. Trial Date: ~ March 18, 2026

Case No. 23CECG04744
PETITIONERS’ OPPOSITION TO RESPONDENTS’ MOTION FOR A NEW TRIAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

II.

II1.

TABLE OF CONTENTS

Page
INTRODUCTION ...ttt ettt et e sb e st et e e st e e bt e st e e beesaeeenne 5
ARGUMENT ...ttt ettt e h e et e bt e s it e e bt e sateebeesaeeenne 6
A. The Court’s Decision Independently Rested on Grounds Exhaustively
Argued by the Parties, and the City Was Not Remotely Prejudiced. ......................... 6
B. The Court Properly Rejected the City’s Recycled Contentions that the
Statute of Limitations Bars the Admission of Relevant Background
Evidence and that Unlawful Budget Committee Meetings Could Be
“Cured” by Approval of the Budget in Open City Council Meetings. .................... 10
C. The Court Was Not Required to Cite Malibu, and in any Event, the Court’s
Decision is Entirely Consistent with Malibu...............ccccceevueeeeiieeciieicieeeieeeieeene, 13
CONCLUSION ...ttt ettt et e e a e et e e sat e e bt e s st e eabeesateenbeesneeenbeens 17
2- Case No. 23CECG04744

PETITIONERS’ OPPOSITION TO RESPONDENTS’ MOTION FOR A NEW TRIAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF AUTHORITIES
Page(s)

CASES
Alch v. Superior Ct.

122 Cal. App. 4th 339 (2004)....eeeeeeeeeeeeeee ettt ettt ettt nae s 11
Carney v. Simmonds

49 Cal. 2d 84 (1957) ettt ettt ettt ettt et ettt e enaeeneenee 6
Carr v. Kamins

151 Cal. APp. 4th 929 (2007)...eeeueeeieeeiesteee ettt ettt ettt e e e sneebeeneeeneenes 8
Dep’t of Fin. v. Comm’n on State Mandates

30 Cal. 4th 727 (2003)...eceeeeieieeieeteeeee ettt ettt ettt sttt e et e st e teeneeeseeneeneens 12
Diamond v. Superior Ct.

189 Cal. 732 (1922) ettt ettt sttt et et et e st et e eneeeneebeeneeeneenee 6
Finnie v. Dist. No. I — Pac. Coast Dist., Marine Eng’rs Beneficial Ass’n

9 Cal. APP. 4th 1311 (1992) ...ttt ettt et sne e 6
Fitzgerald v. Henderson

251 F.3d 345 (2d Cir. 2001) cueeneieiieiieieee ettt ettt ettt ettt e e naeeneas 11
Frazer v. Dixon Unified Sch. Dist.

18 Cal. APP. 4th 78T (1993) ..ottt ettt e s nees 12
Manco Contracting Co. (W.L.L.) v. Bezdikian

45 Cal. 4th 192 (2008)....ecueeeeeeieeieeieeie ettt ettt ettt teesteste et e s aeesbeenteeseenseensesneeseeneenneenes 9
In re Marriage of Lippel

51.Cal. 3d 1160 (1990).....uieiieieieee ettt ettt e e et e e eteeneesaeenseeneesseenee 8
Oakland Raiders v. Nat’l Football League

41 Cal. 4th 624 (2007)...eeeeeeeeeeieee ettt ettt ettt ettt et et et e sne e teenteeneebeeneenneenee 6
Olson v. Hornbrook Cmty. Servs. Dist.

33 Cal. APP. Sth 502 (2019) ittt sttt ettt 13
People v. Terry

70 Cal. 2d 410 (1969)....i ettt ettt ettt et eneen 11
Pollak v. State Pers. Bd.

88 Cal. APP. 4th 1394 (2001)..ccueieiieiieiiee ettt ettt et eeeesaeeneas 6
Roman Cath. Archbishop of L.A. v. Superior Ct.

131 Cal. APp. 4th 417 (2005) ..eicueeieeeieeieetete ettt sttt ettt et s esaeeneesseenaeenees 11

3- Case No. 23CECG04744

PETITIONERS’ OPPOSITION TO RESPONDENTS’ MOTION FOR A NEW TRIAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

S.D. Union v. City Council

146 Cal. APDP. 3d 947 (1983) ettt st et 14
Sacramento Newspaper Guild, Loc. 92 v. Sacramento Cnty. Bd. of Supervisors

263 Cal. APDP. 2d 41 (1968) ..ottt st 12,16
Schmidt v. Superior Ct.

44 Cal. ApP. S5th 570 (2020)..ccuuiiieriieieiieeiteteee ettt sttt 13
Segura v. Superior Ct.

113 Cal. App. Sth 1242 (2025)..cuieiieeeieeeee ettt 10
Taxpayers for Livable Communities v. City of Malibu

126 Cal. App. 4th 1123 (2005)..c..eeiieiiiieeieiieieeesteeee et 13, 14, 15, 16
United States v. Ashdown

509 F.2d 793 (5th Cir. 1975) ittt 11
STATUTES
COdE CIV. PTOC. § 057 ..ot ettt et et e e etv e e e tb e e etbeeeaaeesaaaeenaseeas 6,9
Gov. Code

§ 54052(8) ettt et b ettt e st e reenaneeas 12

NI T L 1A (o) IR passim

§ 54053(8) ettt ettt et e b naneea 12

§ 54900() vttt ettt b e et h e et e e b e st e b e eaee 5,7,17

§ S4900() vttt et b e ettt e st e b naneeas 13

§ 54900, 1) eeeeneeeeiteettee ettt ettt e b e a bttt shb e b e aeeeaeas 12,13

§ 54900, T(C)(2) cuveemreenreeeteee ettt et ettt reesaneeas 12

§ 54900.2() -.veeneeeeiieetie ettt b e e bt e e b e e nhe e bt e saee et e e nateebeenaee 5

§ 54960.2()(2) c-veemeeenreeeieee ettt ettt ettt e b nareeas 10
OTHER AUTHORITIES
79 Ops. Cal. Atty. Gen. 69 (1996) ......cooueriiriiiiirieteieeeeee et 10,11, 16
Fresno Cal., Charter § 400(d) (2007) ..cuueeeeuiieeieeeie ettt sree et eve e e e e s saeessaeeeseeesnseees 15

4- Case No. 23CECG04744

PETITIONERS’ OPPOSITION TO RESPONDENTS’ MOTION FOR A NEW TRIAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

L. INTRODUCTION

In the two and a half years this case has been litigated, the City has never disputed the
historical facts on which the Court determined that the City violated the Brown Act. Instead, it has
repeatedly advanced a host of irrelevancies in a futile attempt to escape accountability. Unable to
accept that it fought and lost, the City has again doubled down on meritless evasions. Petitioners
respectfully request that the Court deny the City’s motion.

As established by the undisputed record, the Fresno City Council created the Budget
Committee in 2018. For five years, the Budget Committee repeatedly met behind closed doors to
discuss how to reconcile the mayor’s draft budget with council members’ spending priorities and
develop a balanced budget proposal for the full council to consider. The Budget Committee also
repeatedly met behind closed doors to discuss and recommend midyear budget adjustments. All of
the Budget Committee’s meetings took place without notice to the public, an agenda posted in
advance, or an opportunity for the public to observe and comment. The Budget Committee
performed these regular and recurring tasks for years, including during 2023.

On those undisputed facts, the Court correctly held that the Budget Committee is a
legislative body subject to the Brown Act because it was created by the City Council and is a
standing committee with “a continuing subject matter jurisdiction.” Gov. Code § 54952(b).

The Court then correctly held the City violated the Brown Act during 2023, within nine months of
Petitioners’ cease and desist letter of September 5, 2023, by holding Budget Committee meetings
without any notice or agenda posted in advance or opportunity for public observation and
comment. Gov. Code §§ 54960(a), 54960.2(a).

Unable to accept the Court’s ruling, the City has manufactured a meritless motion by
cherry-picking a snippet of the Court’s decision out of context and rehashing discredited
arguments the Court has already rejected. The City is not remotely prejudiced by the Court’s
decision, which is squarely based on the undisputed facts established by a complete record and the
legal issues exhaustively argued by the parties. Other than distorting the nature of the Court’s
ruling, the City merely complains that the Court disagreed with the City’s unfounded legal

positions. That is not grounds for a new trial. The City’s motion should be denied.
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IL. ARGUMENT

After reviewing the briefs and undisputed record and hearing extensive argument on
Petitioners’ motion for judgment, the Court held that the City violated the Brown Act. In theory, a
losing party may bring a motion for new trial when the Court has decided a case on undisputed
facts. See Carney v. Simmonds, 49 Cal. 2d 84, 89-90 (1957); Pollak v. State Pers. Bd., 88 Cal.
App. 4th 1394, 1406 (2001); Finnie v. Dist. No. 1 — Pac. Coast Dist., Marine Eng’rs Beneficial
Ass’n, 9 Cal. App. 4th 1311, 1315 (1992). In practice, however, the City’s motion must fail.

A motion for a new trial is governed by Code of Civil Procedure section 657, and a new
trial may be granted only on the grounds specified in that statute. Oakland Raiders v. Nat’l
Football League, 41 Cal. 4th 624, 633 (2007) (citing Diamond v. Superior Ct., 189 Cal. 732, 736
(1922)). “The causes for which new trials may be granted, described in the section, are only such
as show that the parties did not have a fair and full hearing at the first trial.” Diamond, 189 Cal. at
737. The City has shown no error, much less any error “materially affecting the substantial rights”
of the City. Code Civ. Proc. § 657.

The City had more than a full and fair hearing. The motion for judgment was extensively
briefed and argued on a complete and undisputed record. The City had every opportunity to make
its arguments at great length. The Court carefully heard and considered all of the evidence and
arguments. A proper reading of the Court’s decision establishes that the City suffered no surprise
or prejudice from the Court’s reasoning. The Court correctly rejected arguments the City now
attempts to recycle. The City may disagree with the Court’s decision, but disagreement is not a
reason for a new trial.

A. The Court’s Decision Independently Rested on Grounds Exhaustively Argued

by the Parties, and the City Was Not Remotely Prejudiced.

In commencing this case, Petitioners sought, among other relief, a declaration that the City
previously violated the Brown Act. Verified Petition for Peremptory Writ of Mandate, Prayer for
Relief, 9] 2. In their motion for judgment, Petitioners asked for a “declaration that the Budget
Committee of the Fresno City Council ... held meetings in violation of the Ralph M. Brown Act,

within nine months before Petitioners sent a cease-and-desist letter to Respondents regarding said
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violations,” as authorized by Government Code sections 54960(a) and 54960.2(a). Notice of Mot.
& Mot. for J. (“Mot. for J.””) at 2:11-13 (July 2, 2025).

As Petitioners noted, the City Council “created the Budget Committee on June 21, 2018”
by approving a motion to that effect. Mem. P. & A. Supp. Mot. for J. at 6:4 (July 2, 2025) (citing
record). Petitioners detailed the mountain of undisputed evidence confirming that the Budget
Committee met behind closed doors for five years, including in April and June 2023, to discuss
budgetary matters and make recommendations to the City Council, and that the Budget Committee
did so with the City Council’s full knowledge and approval. /d. at 8:3—12:21 (citing record).

Accordingly, the Court found on undisputed facts that on June 21, 2018, “the Fresno City
Council approved a motion” to create the Budget Committee. Decision Granting Judgment &
Declaratory Relief for Pet’rs (“Decision”) at 1:22. As the Court clearly stated, “This was the
seminal moment in which a Council Committee, later to be identified as the Council Budget
Subcommittee was formed.” /d. at 1:25-26.

Recognizing that recurring Budget Committee meetings took place over the next five
years, the Court held that “the several years the Budget Subcommittee remained in existence as
well as the tasks it would perform make the Council’s Budget Subcommittee a standing committee
for purposes of the Brown Act.” Id. at 3:3-5.

The Court thus agreed with Petitioners that the Budget Committee was a legislative body
subject to the Brown Act because it was a standing committee with continuing subject matter
jurisdiction created by the City Council. The Court further held that the City violated the Brown
Act during 2023, within nine months before the cease and desist letter, by holding secret Budget
Committee meetings without posting an agenda or opening them to the public. /d. at 4-5 (citing,
e.g., Gov. Code §§ 54952, 54953(b)(2)).

The Court’s decision was firmly grounded in the undisputed facts pleaded by Petitioners
and established by the City’s own documents produced after exhaustive discovery. The Court
followed the governing law cited and discussed throughout the case, and the Court correctly

applied that law to the facts.
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As reflected in the pleadings, briefs, and arguments, the City was given more than
abundant “notice and an opportunity to defend” itself, even if its defense was ultimately futile.
In re Marriage of Lippel, 51 Cal. 3d 1160, 1166 (1990). It was repeatedly notified of the “issues in
dispute” and given ““a fair opportunity to present evidence in open court.” Carr v. Kamins, 151
Cal. App. 4th 929, 936 (2007). The Court’s decision was “rendered based on an evaluation of the

(13

evidence,” which was entirely undisputed, and the Court’s “conclusions of law” followed directly
from the application of governing law, which was thoroughly discussed by the parties, to the
undisputed facts. See id. The City cannot complain that it was misled or prejudiced. It had every
opportunity to make its case, and it did so at length. It simply lost on the merits.

In addition to ruling that the Budget Committee’s actions over several years made it a
standing committee, the Court also noted the undisputed fact that on January 19, 2023, the City
Council’s members “approved the list of committees on their consent calendar,” along with a
recommendation that the Budget Committee “be made a ‘standing committee,’” and the Court
stated that such “approval caused the Budget Subcommittee to become a standing committee.”
Decision at 2:24-3:3. By the plain terms of the Court’s decision, that statement was an alternative
basis for the Court’s ruling that the Budget Committee was a standing committee, and it did not
remotely prejudice the City, which fought and lost on the terms argued by the parties.

As the Court expressly held, “[e]ven without this action by the Council” in January 2023,
the “several years” the Budget Committee “remained in existence” after its creation in 2018 and
“the tasks it would perform” from 2018 to 2023 made it “a standing committee for purposes of the
Brown Act.” Id. at 3:3—5. The Court was therefore crystal clear that it ruled in favor of Petitioners
on the grounds they pleaded and argued—the City Council created the Budget Committee in 2018
and the Budget Committee operated for years as a standing committee with continuing subject
matter jurisdiction over budgetary issues, making it a legislative body subject to the Brown Act,
which the City violated by holding Budget Committee meetings behind closed doors including in
2023. That holding is more than sufficient to sustain the Court’s decision.

The mere fact that the Court identified an alternative basis for ruling that the Budget

Committee was a standing committee does not change the fact that its decision rested squarely on

-8- Case No. 23CECG04744
PETITIONERS’ OPPOSITION TO RESPONDENTS’ MOTION FOR A NEW TRIAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

grounds expressly argued by Petitioners, of which the City had abundant notice and to which the
City had a full and fair opportunity to respond. Even if the Court erred by holding in the
alternative that the City Council’s action of January 19, 2023, made the Budget Committee a
standing committee, which is not conceded, the Court also ruled that the Budget Committee was
created in 2018 and “its actions” over several years made it “a standing committee,” exactly as
argued by Petitioners. Decision at 5:11-12. That ruling “is an independent, alternative ground”
sufficient to maintain the Court’s correct decision. Manco Contracting Co. (W.L.L.) v. Bezdikian,
45 Cal. 4th 192, 204 n.9 (2008).

As a result, there was no “[i]rregularity in the proceedings” or any “order of the court or
abuse of discretion” that prevented the City “from having a fair trial,” nor was there any

99 ¢

“[a]ccident or surprise,” “[1]nsufficiency of the evidence,” or any other error at all, much less one
“materially affecting the substantial rights” of the City. Code Civ. Proc. § 657. Accordingly, the
City’s motion should be denied.

In any event, the City’s argument is wrong even on its own terms. Even under the Court’s
alternative reasoning, the Court did not find that the Budget Committee was “created” or “formed”
in January 2023. Mem. P. & A. Supp. Mot. for New Trial (“MPA for New Trial”) at 8:19, 10:4.
The Court clearly found as a factual matter that the Budget Committee “was formed” in June 2018
and held as a matter of law that its actions over several years made it a standing committee, and in
the alternative it held that the Council’s January 2023 action caused it “to become a standing
committee.” Decision at 1:26, 3:3. In either case, the Court was clear, as is the record, that as a
factual matter the Budget Committee was created in 2018. Accordingly, there is no “disputed
factual issue” whether “a standing committee was formed by the City Council at the January 19,
2023 council meeting,” MPA for New Trial at 4:24-27, because the Court made no such finding.

Even if the Court somehow ruled in the alternative that the Budget Committee was
“created” or “formed” in January 2023, the City is wrong that under the Brown Act a standing
committee can only be formed through an express “resolution” under a city’s local rules. /d. at

10:13. Like other legislative bodies subject to the Brown Act, a standing committee of a city

council is “created by charter, ordinance, resolution, or formal action” of the city council. Gov.
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Code § 54952(b) (emphasis added). The terms of the Brown Act, not local rules, determine what is
needed to create a standing committee covered by the Act. See 79 Ops. Cal. Atty. Gen. 69, 73
(1996) (noting “local rule ... may not be used to thwart the purposes and requirements of the
[Brown] Act”). Under the Brown Act, any “formal action” of the City Council is sufficient to
create a standing committee, and a “resolution” to that effect is not required. Gov. Code

§ 54952(b); see also Segura v. Superior Ct., 113 Cal. App. 5th 1242, 1252 (2025) (courts must
“give meaning to every word and phrase in the statute to accomplish a result consistent with the
legislative purpose™).

However, the Court need not decide whether the January 2023 action of the City Council
would have been sufficient to create the Budget Committee, because as the Court found, it is
undisputed that the Budget Committee was created in June 2018 when the City Council approved
a motion to that effect. Decision at 1:22-26. The Court’s decision properly rested on undisputed
facts and the grounds argued by the parties. The City suffered no prejudice, and its motion should
be denied.

B. The Court Properly Rejected the City’s Recycled Contentions that the Statute

of Limitations Bars the Admission of Relevant Background Evidence and that
Unlawful Budget Committee Meetings Could Be “Cured” by Approval of the
Budget in Open City Council Meetings.

In referring to the “statute of limitations” and alleging that unlawful Budget Committee
meetings were somehow “cured” when the City Council held public hearings on the budget, MPA
for New Trial at 5:10—12, the City is merely rehashing meritless arguments the Court properly
rejected. The City’s position was wrong then, and it remains wrong now.

The City does not dispute the historical facts that the Budget Committee held closed-door
meetings to discuss budgetary issues in April and June 2023 and that Petitioners sent a cease and
desist letter in September 2023. The cease and desist letter was sent “within nine months of the
alleged violation” of the Brown Act arising from the closed-door meetings in April and June 2023.
Gov. Code § 54960.2(a)(2). As noted above, Petitioners moved, in relevant part, for a “declaration
that the Budget Committee of the Fresno City Council ... held meetings in violation of the Ralph

M. Brown Act, within nine months before Petitioners sent a cease-and-desist letter to Respondents
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regarding said violations.” Mot. for J. at 2:11-13. That is exactly what the Court granted. Decision
at 5:18-21 (“The City of Fresno was in violation of the Brown Act by not posting any agenda or
opening the Budget Subcommittee to the public since January 19, 2023. The Petitioner did comply
with the requirements within the Brown Act by sending a cease and desist letter to the Council
before the 9 month statute of limitations had run.”). The Court’s ruling was therefore well within
the scope of Petitioners’ motion.

The Court did not hold the City liable for the Budget Committee’s closed-door meetings
during “the several years” the committee was in existence before 2023. Id. at 3:3—4. Rather, the
Court held the City liable for Brown Act violations based on actions of the Budget Committee that
“show it operated as a standing committee” which met during 2023 without having “posted its
agenda or opened their meetings to the public.” Id. at 3:6—13.

Because courts “follow function over form” in deciding what is a standing committee, 79
Ops. Cal. Atty. Gen. at 73, the Budget Committee’s history is relevant to whether it was a standing
committee that continued to meet unlawfully in 2023. The Court properly referred to events before
2023 as background to show that the Budget Committee was a standing committee that held
unlawful meetings during 2023. As Petitioners previously explained, such evidence is relevant and
admissible to support a timely Brown Act claim. See Alch v. Superior Ct., 122 Cal. App. 4th 339,
374 n.30 (2004) (statute of limitations does not “bar an employee from using the prior acts as
background evidence in support of a timely claim”™); Fitzgerald v. Henderson, 251 F.3d 345, 365
(2d Cir. 2001) (“A statute of limitations does not operate to bar the introduction of evidence that
predates the commencement of the limitations period but that is relevant to events during the
period.”); United States v. Ashdown, 509 F.2d 793, 798 (5th Cir. 1975) (holding “statute of
limitations” is “not a rule of evidence” and “has no bearing on the admissibility of evidence”);
cf. People v. Terry, 70 Cal. 2d 410, 422 (1969) (holding statute of limitations “does not prohibit
the introduction of evidence of prior criminal acts”); Roman Cath. Archbishop of L.A. v. Superior
Ct., 131 Cal. App. 4th 417, 458 (2005) (holding “admissible ‘other crimes’ evidence is not

restricted by the statute of limitations”).
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Therefore, the City is wrong that the “only evidence that is of consequence” is evidence of
events occurring during 2023. MPA for New Trial at 11:26. The Court properly rejected that
unfounded position when the City previously argued it, and the City cannot obtain a new trial by
repeating the same discredited argument.

The City similarly fails in recycling its unfounded argument that unlawful Budget
Committee meetings were somehow “cured” when the City Council held public hearings on the
budget. MPA for New Trial at 12:14. As Petitioners previously explained, the Brown Act requires
an advisory body such as the Budget Committee to hold open meetings regardless of whether its
recommendations are later debated or approved in public by a governing body. Gov. Code
§§ 54952(b), 54953(a); Dep 't of Fin. v. Comm’n on State Mandates, 30 Cal. 4th 727, 732 (2003);
Frazer v. Dixon Unified Sch. Dist., 18 Cal. App. 4th 781, 792 (1993). The Brown Act covers
advisory committees to protect the people’s right to observe and comment on all phases of
policymaking, not merely final approval. Sacramento Newspaper Guild, Loc. 92 v. Sacramento
Cnty. Bd. of Supervisors, 263 Cal. App. 2d 41, 50 (1968) (holding Brown Act guarantees access to
“collective inquiry and discussion stages, as well as the ultimate step of official action). By the
City’s logic, any unlawful meeting of an advisory body could be excused if the body’s
recommendation is later discussed in open session of the governing body. The Court rightly
rejected that result, as the City’s unfounded position would largely eviscerate the Brown Act.

In circumstances not at issue here, because Petitioners did not seek to declare any action
“null and void,” a legislative body may “cure or correct” an unlawful “action taken by the same
legislative body to avoid a claim that the action was null and void. Gov. Code § 54960.1(a), (c)(2).
For example, if a city council unlawfully took a vote in closed session, it could cure that violation
by voting on the same item in open session with proper notice and opportunity for public
comment. But nothing in the Brown Act allows a legislative body to “cure” unlawful meetings of
a different legislative body. See Gov. Code § 54952(a)—(b) (“governing body of a local agency”
such as City Council is different “legislative body” than advisory “standing committee[]” created
by City Council). Therefore, the City Council could not “cure” the Budget Committee’s unlawful

meetings, even if it were at issue whether any actions of the Committee were null and void.
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In any event, the Court’s determination that “past actions” of the Budget Committee
violated the Brown Act, Gov. Code § 54960(a), must stand regardless of whether those violations
were somehow “cured.” A determination that past actions violated the Brown Act under section
54960 is an independent remedy for Brown Act violations, separate and apart from a
determination that an action was “null and void.” Gov. Code § 54960.1(a). While a “null and
void” determination can be avoided by “curing and correcting” the violation, Gov. Code
§ 54960.1(a), a determination that “past actions” violated the Brown Act, Gov. Code § 54960(a),
cannot be avoided by any alleged “cure.” See Olson v. Hornbrook Cmty. Servs. Dist., 33 Cal. App.
5th 502, 523-25 (2019) (explaining differences between remedies available under sections 54960
and 54960.1). Therefore, the City is not entitled to a new trial.

C. The Court Was Not Required to Cite Malibu, and in any Event, the Court’s

Decision is Entirely Consistent with Malibu.

The City cannot complain that the Court did not cite Taxpayers for Livable Communities v.
City of Malibu, 126 Cal. App. 4th 1123, 1127 (2005) (“Malibu”). 1t is settled that in making their
decisions, “courts need not cite every case parties mention.” Schmidt v. Superior Ct., 44 Cal. App.
5th 570, 585 (2020). The Court’s decision is entirely consistent with the governing law, including
Malibu. Again, the City merely rehashes unfounded arguments the Court properly rejected,
providing no grounds to vacate the Court’s decision.

In Malibu, the Court of Appeal noted that the Brown Act “defines ‘legislative body’
broadly in order to avoid its circumvention,” precisely to foreclose the kind of arguments made by
the City. 126 Cal. App. 4th at 1127. As the Court of Appeal said, the “Brown Act applies to
standing committees” of a city council that address the same subject matter year after year, but not
to a “‘limited term ad hoc committee’ charged with accomplishing a specific task in a short period
of time” such as “six months.” /d. at 1127-29.

On the facts of Malibu, two of five city council members held “private meetings” to
accomplish the one-off task of responding to a draft plan released by the Coastal Commission.

Id. at 1125-26. Although the two members “were the sole members of the city council’s standing

committee for land use and planning,” they were not acting as such in addressing the draft plan,
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because that “committee had jurisdiction over planning and zoning code enforcement,” not
“Malibu’s response to the Coastal Commission’s” draft plan. /d. at 1127. Accordingly, because the
two members were not operating as a standing committee in responding to the Coastal
Commission draft, they were not required to meet in public when doing so, because in that
capacity they were an ad hoc committee composed of “less than a quorum” of the council. /d. at
1127-28.

While Malibu states the law about standing committees under the Brown Act, this Court
properly recognized that the undisputed facts of this case are materially different and lead to a
different result. Here, the Budget Committee repeatedly met to discuss budgetary matters squarely
within its mission and did not perform a specific one-off task for a limited time. Instead, as the
Court found, the Budget Committee performed the same recurring budgetary tasks for years,
making it a standing committee with continuing subject matter jurisdiction under the Brown Act.

The City cannot prevail by regurgitating its rejected assertions about “jurisdiction” over
the budget under the “‘strong mayor’ form of government” provided in the City’s charter. MPA
for New Trial at 13:17-20. The Brown Act “addresses a genuine and pure matter of statewide
concern” because it is “designed to eliminate much of the secrecy surrounding the deliberations
and decisions on which public policy is predicated,” and therefore it governs “charter cities”
regardless of their form of government. S.D. Union v. City Council, 146 Cal. App. 3d 947, 958
(1983). Under any form of government, a committee covered by the Brown Act may be entirely
“advisory” rather than “decisionmaking,” and a standing committee’s “jurisdiction” under the
Brown Act requires only the power to give advice on its “subject matter.” Gov. Code § 54952(b).

As the Court held, that is exactly what the undisputed evidence demonstrates. The Budget
Committee was created by the City Council and met repeatedly to discuss and develop
recommendations to the City Council for approving a balanced budget and making midyear
budget adjustments. Those undisputed facts are more than sufficient to make the Budget
Committee a standing committee subject to the Brown Act.

The Court is correct that it is irrelevant whether the mayor “oversees the preparation” of a

draft budget or retains “veto power” over the City Council’s final budget decision, or whether “the
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Council cannot direct the City Manager” or “city staff.” MPA for New Trial at 13:17-14:4.

The issue is not who drafts a budget proposal, who can veto it, or who directs city staff. The issue
is whether the Budget Committee met behind closed doors to develop recommendations to the
City Council on budgetary matters. The City Council has a pivotal role in the budget process by
reviewing the mayor’s proposed budget, potentially amending it, and voting on a final budget to
submit to the mayor. See Fresno, Cal., Charter § 400(d) (2007) (directing that “the proposed
annual City budget” is submitted to “Council for its deliberation and approval”). Therefore, the
Court correctly held that the Council and Budget Committee have “subject matter jurisdiction”
over budgetary matters for purposes of the Brown Act. Decision at 5:12 & n.7.

To aid its deliberations, the City Council created the Budget Committee to give
recommendations for approving a balanced budget and making midyear budget adjustments,
which the Budget Committee did repeatedly for years, including during 2023. Nothing more is
needed to support the Court’s correct decision that the Budget Committee was a standing
committee under the Brown Act, and nothing asserted by the City justifies vacating that decision.

Malibu does not support the City’s unfounded position that the Budget Committee is not a
standing committee because the Committee could not bind the City. Although the Court of Appeal
noted that the two council members “could not bind the council,” Malibu, 126 Cal. App. 4th at
1128, that fact was irrelevant to the court’s standing committee analysis. The plaintiffs argued that
the two members were a “legislative body” under the Brown Act “in one of two ways: either as the
council’s land use and planning committee,” which was a “standing committee,” or “as an ‘other
body,’”” which need not be a standing committee. /d. at 1127. After holding the two members were
not functioning as a standing committee, the Court of Appeal held they were not a “catch-all
‘other body’” because they “were not a quorum of the council’s five members” and were “no more
than an advisory body” that “could not bind the council.” /d. at 1128.

Since they were not operating as a standing committee, the two council members could not
be a “legislative body” under the Brown Act because they were “less than a quorum” of the city
council. /d. at 1127 (quoting Gov. Code § 54952(b)). However, “standing committees” of a city

council with “continuing subject matter jurisdiction” are “legislative bodies” even if they are “less
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than a quorum” and entirely “advisory.” Id. (quoting Gov. Code § 54952(b)). Therefore, the fact
that the two council members could not bind the council was relevant only to the Court of
Appeal’s conclusion that they did not constitute an “other body,” not its holding that they were not
operating as a standing committee. That holding depended on the nature of the tasks the two
members were performing—responding to the Coastal Commission rather than addressing the
city’s own planning and zoning code enforcement—not the nature of their power.

As noted above, a standing committee subject to the Brown Act may be entirely
“advisory,” and its “jurisdiction” requires only the power to give advice on its “subject matter.”
Gov. Code § 54952(b). Therefore, the City is wrong as a matter of law that whether a standing
committee can “bind the city” is relevant to whether it has “subject matter jurisdiction” under the
Brown Act. MPA for New Trial at 13:8-9. Indeed, it would rewrite the Brown Act to hold that a
standing committee is not a legislative body because it is advisory and cannot bind the City. That
may be the City’s wish, but this Court properly rejected that argument and should do so again.

Likewise, the City cannot evade the Brown Act by contending the Budget Committee had
“no continuing, or ‘standing,” jurisdiction” over budgetary matters because “each budget cycle is
independent and is for a distinct fiscal year.” MPA for New Trial at 13:25-26. Again, the City is
merely rehashing discredited arguments the Court rejected. As the Court properly held, the
undisputed record demonstrates that the Budget Committee was a standing committee with
continuing jurisdiction over budgetary issues because it met repeatedly to discuss those issues year
after year for several years. The City continues to engage in precisely the type of formalistic
maneuvering the Brown Act was enacted to prevent. See, e.g., 79 Ops. Cal. Atty. Gen. at 73;
Sacramento Newspaper Guild, 263 Cal. App. 2d at 50-51. The Court properly rejected such
tactics previously and should do so again.

Stunningly, the City contends there is “no evidence of hearings, deliberations, or actions
from the budget committee” on “matters related to the budget.” MPA for New Trial at 14:9-11.
The City ignores the mountain of undisputed evidence that the Budget Committee met repeatedly
for years, including during 2023, to hear, discuss, and deliberate on budgetary matters for the

purpose of making recommendations to the City Council. While the Budget Committee did not
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letter, and nothing argued by the City remotely justifies overturning that decision.

III. CONCLUSION

For the foregoing reasons, the City’s motion for a new trial should be denied.
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