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Respondents CITY OF FRESNO AND FRESNO CITY COUNCIL (“Respondents” or 

“City”) hereby submit the following Memorandum of Points and Authorities in support of their 

Motion for New Trial, pursuant to Code of Civil Procedure section 657, et seq. 

I. INTRODUCTION 

Respondents respectfully request that the Court grant Respondents’ motion for a new trial 

and that the Court vacate its May 4, 2026 Decision Granting Judgment And Declaratory Relief For 

Petitioner (the “Decision”) based on Petitioners’ motion for judgment and set the matter for a new 

trial for the following reasons (each of which are alternative grounds to grant Respondents’ motion 

for a new trial). 

First, the factual issues decided by the Court’s Decision are beyond the factual issues raised 

in the motion for judgment by Petitioners American Civil Liberties Union of Northern California 

and the First Amendment Coalition (collectively, “Petitioners”) and are procedurally improper for 

the Court to decide through a motion for judgment.  Specifically, Petitioners alleged that 

Respondents violated the Ralph M. Brown Act (“Brown Act”) through a budget committee that has 

operated as a de facto standing committee since its inception in 2018 and that the budget committee 

did not conduct agendized public meetings from 2018 through 2023 under the Brown Act.  Through 

their motion for judgment, Petitioners argued that the January 19, 2023 supplemental staff report 

(that contained a brief statement with a recommendation that a standing committee should be formed 

by the Council) was evidence that the budget committee should have been formed as a standing 

committee. 

The Court instead ruled in its Decision that the budget committee was formed as a standing 

committee at the January 19, 2023 city council meeting (through a single motion that was made 

approving the entire consent calendar) and thereafter the meetings by the standing committee were 

not agendized meetings under the Brown Act.  However, whether or not a standing committee was 

formed by the City Council at the January 19, 2023 council meeting was not a factual issue that was 

raised in Petitioners’ motion for judgment. 

The City had no notice of this new disputed factual issue (that the Court raised on its own in 

its Decision) and as such the City was not given the opportunity to present evidence to rebut the 
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claim that the budget committee was formed as a standing committee at the January 19, 2023 council 

meeting.  Additionally, the City was also not given the opportunity to object that a motion for 

judgment was improper procedurally to decide this disputed factual issue. 

Standing committees are formed by way of a resolution and not by a single motion approving 

an entire consent calendar.  There was no resolution to form a standing committee on the agenda for 

the City Council meeting that occurred on January 19, 2023.  Therefore, a standing committee was 

not formed and respectfully, the Court’s finding that a standing committee was formed at the January 

19, 2023 council meeting is in error. 

Second, the Court should grant Respondents’ motion for a new trial and the Court should 

vacate its Decision because the Court decided matters beyond the applicable nine month statute of 

limitations and because the Court’s Decision does not address Respondents’ arguments that any 

alleged Brown Act violation was cured when each budget was adopted by the City Council after 

multiple public hearings occurred. 

Third, the Court should also grant Respondents’ motion for a new trial and the Court should 

vacate its Decision because the Court’s Decision does not address the most pertinent case authority 

on the subject of the Brown Act and advisory committees, Taxpayers for Livable Communities v. 

City of Malibu (2005) 126 Cal.App.4th 1123 (“City of Malibu”), which was argued extensively by 

the respective parties.  The City of Malibu case supports that the budget ad hoc committee was not 

a standing committee because of the “strong mayor” system under the Fresno City Charter, which 

is completely different from most cities where the city manager is appointed by the city council in 

a “council-manager” form of government.  (Gov. Code, §§ 34855, 36501, 36801.)  In a city with a 

council-manager form of government, the city council has jurisdiction over the city manager and 

city staff (such as the finance director) who prepare the budget and then the council adopts the 

budget. 

Conversely, the Fresno City Council only has jurisdiction over the final approval of the 

budget and not over any aspect of the preparation of the budget.  The Fresno City Council has no 

jurisdiction over the Mayor, city manager and city staff who prepare the budget.  Thus, under the 

City of Malibu case, the budget ad hoc committee was not a standing committee. 
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Based on each of the above grounds, Respondents respectfully request that the Court grant 

Respondents’ motion for a new trial and that the Court vacate its Decision and set the matter for a 

new trial. 

II. STATEMENT OF THE FACTS AND PROCEDURAL HISTORY 

Petitioners filed their Petition for Writ of Mandate and Complaint for Injunctive and 

Declaratory Relief (“Petition”) on November 15, 2023.  On December 22, 2023, Respondents filed 

their Answer to the Petition. 

On May 30, 2024, Respondents filed their Motion for Judgment on the Pleadings.  In the 

motion, Respondents argued that Petitioners failed to state a cause of action because the Petition 

described separate temporary advisory committees for each budgetary cycle, which did not have 

subject matter jurisdiction over the City’s budget.  Also, Respondents argued that Petitioners could 

not premise liability based on past events because a “cease and desist” letter was not sent to the City 

within nine months of the alleged creation of the standing committee in 2018.  In addition, 

Respondents argued that to the extent Petitioners’ action was based on ongoing or threatened future 

violations, there is no indication that any such violations will take place. 

On June 10, 2024, Petitioners filed a motion for judgment, requesting a declaration that a 

budget committee “held meetings in violation of the Ralph M. Brown Act in or about June 2023, 

within nine months before Petitioners sent a cease-and-desist letter to Respondents regarding said 

violations; ….”  Petitioners also sought a writ of mandate compelling the City to conduct all future 

meetings of the budget committee under the Brown Act. 

On August 28, 2024, the Court heard both motions.  As stated in its minute order, Petitioners’ 

motion was denied because the Court found that there were disputed facts that needed to be resolved.   

Respondents’ motion was also denied because the Court found that there were unresolved issues 

with mootness and the statute of limitations.  The Court suggested that an administrative record be 

prepared and requested that the parties meet and confer regarding a briefing schedule. 

On July 2, 2025, Petitioners filed their second motion for judgment, requesting the same 

relief as was requested in their previous motion.  On September 3, 2025, Respondents filed their 

opposition to Petitioners’ motion for judgment.  The hearing on that motion was originally set for 
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December 3, 2025.  However, based on stipulations by the parties, the hearing was held on March 

18, 2026.  After the hearing, the Court took the matter under submission. 

On May 4, 2026, the Court issued its Decision Granting Judgment and Declaratory Relief 

for Petitioner (“Decision”).  In the Decision, the Court stated that “[o]n January 19, 2023, the 

Councilmembers approved the list of committees on their consent calendar,” and “[o]f significance 

to this court, this Council item had a Supplement Packet.”  (Decision, at page 2, lines 24 - 25.)  “This 

packet gave the Council two recommendations as it relates to the Budget Subcommittee: 1) the 

Committee be made a “standing committee”, and 2) the three Councilmembers who would serve on 

the Budget Subcommittee.”  (Decision, at page 2, line 25 to page 3, line 1.)   The Court concluded 

that “[t]he item was approved with those recommendations,” and “[t]he court concludes the approval 

caused the Budget Subcommittee to become a standing committee.”  (Decision, at page 3, lines 1-

3.)  However, the Court also concluded that “[e]ven without this action by the Council, the several 

years the Budget Subcommittee remained in existence as well as the tasks it would perform make 

the Council’s Budget Subcommittee a standing committee for purposes of the Brown Act.”  

(Decision, at page 3, lines 3 - 5.) 

The Court further concluded that “[s]ince the Council Budget Subcommittee by its actions 

and by designation of the Fresno City Council is a standing committee which has a clear subject 

matter jurisdiction, it is subject to the Brown Act and must post its agenda, be open to the public 

and prepare minutes of its meeting.”  (Decision, at page 5, lines 11 - 13.)  In a footnote, the Court 

stated that it “recognizes the Mayor originates the budget, but it must be approved by the Council,” 

and as such “the Council does have subject matter jurisdiction over the budget.”  (Decision, at page 

5, line 12, footnote 7.) 

In granting declaratory relief in favor of Petitioners, the Court declared that the City “was in 

violation of the Brown Act by not posting any agenda or opening the Budget Subcommittee to the 

public since January 19, 2023.”  (Decision, at page 5, lines 18-19.)  Also, that “t]he Petitioner did 

comply with the requirements within the Brown Act by sending a cease and desist letter to the 

Council before the 9 month statute of limitations had run.”  (Decision, at page 5, lines 19 - 21.) 
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The Court’s Decision did not grant injunctive relief in favor of Petitioners and the Court 

rejected Petitioners’ arguments concerning injunctive relief being necessary at this time. 

On May 19, 2026, Respondents filed a notice of intent to move for a new trial.  The grounds 

stated for Respondents’ motion for new trial include: 

(1) Irregularity in the proceedings of the Court (CCP §657(1)); 

(2) Irregularity in the proceedings caused by the adverse party (Code of Civ. Proc. § 

§657(1)); 

(3) Improper orders of the Court (CCP §657(1)); 

(4) Abuse of discretion by the Court (CCP §657(1)); 

(5) Accident or surprise, which ordinary prudence could not have guarded against (CCP 

§657(3)); 

(6) The evidence was insufficient to justify the decision (CCP §657(6)); 

(7) The decision is contrary to law (CCP §657(6)); and 

(8) Error in law occurring at the trial and objected to by the moving party (CCP §657(7)). 

The arguments set forth below are made on the above grounds. 

III. ARGUMENT 

A. The Court Decided An Issue That Was Not Argued In Petitioners’ Motion for 

Judgment. 

The Court’s Decision concludes that a standing committee was created during the January 

19, 2023 city council meeting through a single motion approving the entire consent calendar that 

included an agenda item concerning the budget ad hoc committee.  (Id. at page 2, line 24 through 

page 3, line 2.)  Petitioners did not make that argument in their motion for judgment (nor could 

Petitioners do so through their motion for judgment because that is a disputed issue of fact).  As 

such, the proceedings were irregular.  (Code Civ. Proc., § 657(1), (3).)  Respondents did not have 

proper notice to address the conclusion made by the Court on a disputed factual issue that a single 

motion approving the entire consent calendar that included an agenda item concerning the budget 

ad hoc committee created a standing committee. 
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A motion for judgment cannot be granted where there are disputed facts.  (Code Civ. Proc., 

§ 1094 [a motion for judgment must present “no triable issue of fact” or be “based solely on an 

administrative record.”].)  For example, on August 28, 2024, the Court denied Petitioners’ prior 

motion for judgment because the Court found that there were disputed facts that could not be decided 

through a motion for judgment. 

In its Decision, the Court concluded that the January 19, 2023 agenda item on the consent 

calendar, where it was stated on the committee roster that the budget committee was recommended 

to be a standing committee, was “approved with those recommendations” and “[t]he court concludes 

the approval caused the Budget Subcommittee to become a standing committee.”  (Decision, at page 

3, lines 1 - 3.)  However, Petitioners did not make this argument.  Instead, Petitioners argued that 

“[o]n the undisputed facts, the City Council voted to create the Budget Committee in 2018 . . .”  

(Reply Brief in Support of Petitioners’ Motion for Judgment. at page 3, lines 6 - 7.) 

Petitioners also argued that: 

Since its inception, the Committee has met repeatedly to discuss the annual budget process, 
mid-year review, and other budget-related matters. See, e.g., id. ¶¶ 1, 6–9 & Exs. 1, at 4, 6–
9 (describing Budget Committee’s role in yearly budget process); id. ¶ 22 & Ex. 22 
(describing proposed mid-year review policy for Budget Committee to consider); id. ¶¶ 23–
24, 44 & Exs. 23– 24, 44; id. ¶¶ 74–75 & Exs. 74–75 (meetings in July and August 2023 to 
discuss “capital project delivery restructure,” and “sister city travel”). The City Council 
never dissolved the Budget Committee. Instead, the Council treated it as a standing 
committee. Id. ¶ 21 & Ex. 21. In January 2023, Council approved the recommendation that 
the “Budget Sub-Committee … be a standing committee.” See id. ¶¶ 15, 17 & Exs. 15, 17. 
The Committee’s members maintained their positions unless the Council substituted new 
members. See id. ¶ 18 & Ex. 18, at 3; id. ¶ 19 & Ex. 19.” (emphasis added) 
 
(Petitioners’ Memorandum of Points and Authorities in Support of Petitioners’ Motion for 
Judgment, at page 17, lines 3 – 12 [emphasis added].) 

 

Similarly, Petitioners argued in their reply brief in support of their motion for judgment that 

“[t]he City Council created a Budget Committee that met repeatedly for five years to advise the 

Council on how to reach a balanced budget and make midyear budget adjustments.”  (Id. at p. 2, 

lines 3 - 5 [emphasis added].) 

Conversely, the Court’s conclusion in its Decision was that a standing committee was 

created by the Council on January 19, 2023.  As shown above, Petitioners made a different argument 
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that the City Council allegedly created a de facto standing committee in 2018, which continued in 

existence for five years. 

Respondents were not put on notice through Petitioners’ motion for judgment that an issue 

in the motion for judgment was if the budget ad hoc committee was formed as a standing committee 

at the City Council meeting on January 19, 2023.  Had Respondents been put on notice of this 

argument by Petitioners in their motion for judgment, Respondents would have objected and 

presented evidence that a standing committee could have only been formed by the City Council on 

January 19, 2023 through the adoption of a resolution.  (Declaration of Anthony R. Taylor (“Taylor 

Decl.”), at paragraphs 2 – 4 [filed concurrently herewith].)  There was no such resolution as part of 

the consent calendar concerning the budget ad hoc committee on the City Council’s January 19, 

2023 agenda. 

Pursuant to Resolution 2004-185, standing committees were required to be formed by the 

City Council through a resolution that created that standing committee.  (Declaration of Amanda 

Freeman (“Freeman Decl.”), ¶¶ 3-4; Exhibit A [filed concurrently herewith].)  A recommendation 

on a proposed committee roster, without a resolution to form a standing committee, could not result 

in a standing committee being formed (based on a single motion to approve the entire consent 

calendar).  A resolution that was approved by the Council was necessary to create a standing 

committee.  There is no evidence that such a resolution was adopted by the Council (because that 

did not occur). 

As such, Respondents’ motion for a new trial should be granted. 

B. The Court Decided Matters Beyond The Applicable Statute of Limitations And 

The Court’s Decision Does Not Address Respondents’ Arguments That Any 

Alleged Brown Act Violation Was Cured When Each Budget Was Adopted By 

The City Council After Multiple Public Hearings Occurred. 

The Court’s Decision states (as discussed above) that a standing committee was created at 

the January 19, 2023 council meeting and then the Decision also states that “[e]ven without this 

action by the Council, the several years the Budget Subcommittee remained in existence as well as 

the tasks it would perform make the Council’s Budget Subcommittee a standing committee for 
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purposes of the Brown Act.”  (Decision, at page 3, lines 3 - 5.)  Petitioners argued the existence of 

a de facto standing budget committee since 2018 and that is beyond the applicable nine month statute 

of limitations.  As such, the Court’s Decision is contrary to the law.  (Code Civ. Proc., § 657(6).) 

Under the Brown Act, a cease and desist letter must be “submitted to the legislative body 

within nine months of the alleged violation.”  (Gov. Code, § 54960.2, subd. (a)(2).)  In granting 

declaratory relief, the Court recognized this requirement by declaring that the City “[w]as in 

violation of the Brown Act by not posting any agenda or opening the Budget Subcommittee to the 

public since January 19, 2023.”  (Decision, at page 5, lines 18-19 [emphasis added].)  The Court 

also ruled in its Decision that “[t]he Petitioner did comply with the requirements within the Brown 

Act by sending a cease and desist letter to the Council before the 9 month statute of limitations had 

run.”  (Decision, at page 5, lines 19 - 21.) 

However, the Court also stated that it was basing liability on “the several years the Budget 

Subcommittee remained in existence as well as the tasks it would perform …”  (Decision at page 3, 

lines 3 - 5.)  Petitioners’ notice of motion for their motion for judgment unambiguously stated 

Petitioners were requesting a declaration “[t]hat the Budget Committee of the Fresno City Council 

(“Budget Committee”) held meetings in violation of the Ralph M. Brown Act, within nine months 

before Petitioners sent a cease-and-desist letter to Respondents regarding said violations.”  (Id. at 

page 2, lines 11 - 13.)  While Petitioners suggested at the hearing on March 18, 2026 that the statute 

of limitations is not a rule of evidence, it is a fundamental rule of evidence that only relevant 

evidence is admissible.  (Evid. Code, § 350.)  “Relevant evidence” means “evidence, … having any 

tendency in reason to prove or disprove any disputed fact that is of consequence to the determination 

of the action.”  (Evid. Code, § 210.) 

In a law and motion proceeding, the notice of motion is the controlling document, and it 

“must state in the opening paragraph the nature of the order being sought and the grounds for 

issuance of the order.”  (Cal. Rules of Court, Rule 3.1110, subd. (a).)  Therefore, based on the notice 

of motion and the rules of evidence, the only evidence that is of consequence to the determination 

of the action is evidence of budget committee meetings allegedly occurring in 2023.  The Court’s 

Decision confirms this conclusion. (Decision, at page 5, lines 18 - 21.)  As such, the City’s motion 
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for a new trial should be granted on this basis as well. 

Additionally, under the Fresno City Charter, each budget cycle is independent and is for a 

distinct fiscal year.  (Charter §§ 400, 1201-1203.)  The Mayor’s Office prepares the budget, and 

until it is submitted to the Council for approval (subject to the Mayor’s veto), the Council has no 

jurisdiction over the process.  (Charter § 1203.).  After the budget is submitted for approval, a budget 

ad hoc committee’s role is limited to the period when the budget was being considered for approval 

on or before June 30. 

In their motion for judgment, Petitioners admitted that “Councilmembers voted on more than 

100 motions to amend the Mayor’s proposed budget to fund or alter funding for various projects on 

June 14, 2023.”  (Memo. of P&A, page 12, lines 16 - 17.)  Each one of these motions was voted on 

by councilmembers at public hearings, including by councilmembers who were not part of the 

alleged budget committee. 

Any alleged violation of the Brown Act before the City Council approved the FY 2024 

budget was cured when the City Council conducted eight public hearings before approving the FY 

2024 budget on June 22, 2023.  Therefore, the City’s motion for a new trial should also be granted 

on this basis. 

C. The Court’s Decision Does Not Address Taxpayers for Livable Communities v. 

City of Malibu (2005) 126 Cal.App.4th 1123 

The Court’s Decision does not address the most pertinent case authority on the subject of 

the Brown Act and advisory committees, Taxpayers for Livable Communities v. City of Malibu 

(2005) 126 Cal.App.4th 1123 (“City of Malibu”), which was argued extensively by the respective 

parties. 

In City of Malibu, the California Coastal Commission released a draft of one component of 

the Malibu’s Local Coastal Program, a Land Use Plan (“LUP”).  (Id. at page 1125.)  Thereafter, two 

councilmembers “held a number of private meetings with various individuals, constituents, and city 

staff to ‘go over the City’s response to the Coastal Commission’s draft LUP.’”  (Id. at pages 1125-

1126.)  At a council meeting, the two councilmembers submitted their recommendations on the draft 

LUP.  (Id., at page 1126.)   The Court of Appeal found that even though these councilmembers were 
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the sole members for the council’s standing committee for land use and planning, this committee 

did not have jurisdiction over Malibu’s response to the Coastal Commission.  (Id. at pages 1127-

1128.)  Additionally, the two councilmembers could not bind the city council because the council 

kept for itself all future decisions involving the LUP.  (Id. at pages 1128-1129.) 

The holding from the City of Malibu case applies here.  The Court of Appeal recognized that 

although the councilmembers were already members of a standing committee (land use and 

planning), what mattered was the “jurisdiction” that the members had over the city’s response to the 

draft LUP.  Neither the standing committee nor the councilmembers themselves could bind the city, 

so there was no subject matter jurisdiction. (City of Malibu, at pages 1127-1129.)  Thus, contrary to 

Petitioners’ arguments in this case, City of Malibu did not turn on the number of times the 

councilmembers had meetings.   

In a footnote in the Decision, the Court stated that it “recognizes the Mayor originates the 

budget, but it must be approved by the Council,” and as such “the Council does have subject matter 

jurisdiction over the budget.”  (Decision, at page 5, line 12, footnote 7.)  This statement by the Court 

does not take into account the holding of the City of Malibu decision, which aligns with the facts of 

this case. 

Under the City’s “strong mayor” form of government, the Mayor oversees the preparation 

of the City’s budget and has veto power in all actions of the Council relating to the budget.  (City’s 

RJN No. 3 [Charter § 400][filed on September 3, 2025].)   Until the budget is submitted to the 

Council for approval, the Council has no jurisdiction over the process.  (RJN No. 4 [Charter § 

1203].).  Also, the Council cannot direct the City Manager because he/she reports directly to the 

Mayor.  (RJN No. 8 [Charter, §§ 700-707].) 

After the budget is submitted for approval, the budget committee’s role was limited to the 

period when the budget was being considered for approval on or before June 30.  (RJN No. 4 

[Charter §§ 1204-1205].) Also, each budget cycle is independent and is for a distinct fiscal year.  

(Charter §§ 400, 1201-1203.)  Therefore, there was no continuing, or “standing,” jurisdiction.  At 

best, it only existed until the month of June. 

Furthermore, the “strong mayor” system under the Fresno City Charter is completely 
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different from most cities where the city manager is appointed by the council in a “council-manager” 

form of government.  (Gov. Code, §§ 34855, 36501, 36801.)  In a city with a council-manager form 

of government, the city council has jurisdiction over the city manager and city staff (such as the 

finance director) who prepare the budget and then the council adopts the budget. 

Conversely, the Fresno City Council only has jurisdiction over the final approval of the 

budget and not over any aspect of the preparation of the budget.  The Fresno City Council has no 

jurisdiction over the Mayor, city manager and city staff who prepare the budget. 

On the subject of jurisdiction, it is instructive that the Petition alleges the budget committee 

“heard,” “deliberated,” or “took action” on matters related to the budget. (Petition, ¶¶ 34, 58, 60.)  

Yet, despite extensive document requests, Petitioners produced no evidence of hearings, 

deliberations, or actions from the budget committee.  This is because this evidence does not exist. 

Under the City Charter, the Council does not create the budget and has a limited role in its adoption.  

Petitioners’ lack of evidence is fatal to the arguments made in their motion for judgment concerning 

this issue based on the City of Malibu case.   Therefore, Respondents’ motion for a new trial should 

be granted and the Petition denied based on the holding in the City of Malibu case. 

IV. CONCLUSION 

Based on the foregoing, Respondents respectfully request that the Court grant the 

Respondents’ motion for a new trial and that the Court vacate its Decision and set the matter for a 

new trial. 

Respectfully submitted,  

DATED:  May 29, 2026 ALESHIRE & WYNDER, LLP 

ANTHONY R. TAYLOR 

MICHAEL R. LINDEN 

 

 

 

 By: 

 

 ANTHONY R. TAYLOR 

Attorneys for Respondents CITY OF FRESNO 

and FRESNO CITY COUNCIL 
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PROOF OF SERVICE 

American Civil Liberties Union, et al. v. City of Fresno, et al. 
Fresno County Superior Court Case No. 23CECG04744 

STATE OF CALIFORNIA, COUNTY OF RIVERSIDE 

At the time of service, I was over 18 years of age and not a party to this action.  I am 
employed in the County of Riverside, State of California.  My business address is 3550 Vine Street, 
Suite 200, Riverside, CA 92507. 

On May 29, 2026, I served true copies of the following document(s) described as 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 
NEW TRIAL on the interested parties in this action as follows: 

SEE ATTACHED SERVICE LIST 

BY E-MAIL OR ELECTRONIC TRANSMISSION:  I caused a copy of the document(s) 
to be sent from e-mail address pvasquez@awattorneys.com to the persons at the e-mail addresses 
listed in the Service List.  I did not receive, within a reasonable time after the transmission, any 
electronic message or other indication that the transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct. 

Executed on May 29, 2026, at Riverside, California. 

 
 
 

 

 Patricia A. Vasquez 
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E-mail:  asalceda@aclunc.org 
              snathu@aclunc.org 
              ldavis@aclunc.org  
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David Loy, Esq. 
FIRST AMENDMENT COALITION 
534 4th Street, Suite B 
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Telephone: (415) 460-5060 
E-mail:  dloy@firstamendmentcoalition.org 
              rregnier@firstamendmentcoalition.org 

Attorneys for Plaintiff 
FIRST AMENDMENT COALITION 

Ann Cappetta, Esq. 
FERGUSON LAW PC 
1816 Fifth Street 
Berkeley, CA 94710 
Telephone: (510) 548-9005 
E-mail:  annie@fergusonlawpc.com  
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