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RULE 40 STATEMENT

The panel’s September 4 opinion (“Opinion”) presents the following
questions of exceptional importance:

1.  Whether the First Amendment recognizes a sweeping right to
observe any “matter of public interest.”

2. Whether alaw can be a content-based regulation of expression
even if its application is unaffected by the message an individual intends

to communicate or whether an individual intends to communicate at all.

INTRODUCTION

The County of Alameda found that attendance at sideshows—ille-
gal exhibitions of dangerous stunt driving performed for a crowd—causes
injury and death, including to spectators. The County thus adopted an
ordinance prohibiting attendance at sideshows as a spectator. Plaintiff
Jose Antonio Garcia, a reporter, argued the ordinance infringes on his
First Amendment right to record matters of public interest because he
must attend and observe sideshows to record them. Further, because the
ordinance prohibits attendance at sideshows, Plaintiff argued that it is
content-based. The panel agreed with Plaintiff, raising two significant
questions about the scope of the First Amendment.

First, in concluding that Plaintiff’s observation of sideshows is part
of the process of recording them, the Opinion recognizes an expansive
First Amendment right to observe any matter of public interest. This new
right concerns an activity—observation—that is inherent in nearly eve-
rything humans do and that typically has no connection with expression.

Moreover, the newly recognized right will render virtually any restriction
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on access to events or places subject to First Amendment scrutiny be-
cause access is a necessary predicate to observation. Rehearing en banc
is necessary to address whether the First Amendment recognizes such a
sweeping right to observe.

Second, because the ordinance applies only to sideshows, the Opin-
ion holds that it is content-based, even though it applies to individuals
regardless of whether they intend to or actually do communicate a mes-
sage. The ordinance allows speech on any topic, including sideshows. The
prohibited conduct—joining the audience for a sideshow—does not com-
municate a message. By concluding that the ordinance is nevertheless
content-based, the Opinion disregards the purpose of the content-based
inquiry: to protect against suppression of speech about particular sub-
jects or viewpoints. Rehearing en banc is necessary to address whether
an ordinance that applies absent communication of a message may be
considered content-based.

The Opinion jeopardizes commonsense measures to protect public
safety. Under the Opinion, longstanding laws restricting attendance at
dangerous events—not only sideshows, but animal fights, illegal boxing
matches, and others—will all be subject to strict scrutiny and presump-
tively invalid. Moreover, the Opinion places this Circuit out of step with
Supreme Court precedent and the majority of its fellow Circuits. Rehear-
ing en banc is necessary to restore the First Amendment’s proper scope.

BACKGROUND

Sideshows are exhibitions of dangerous driving for an audience.

Cars spin in tight circles called donuts, usually—but not always—
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narrowly missing crowds of watching teenagers and young adults. Ex-
cerpts of Record (“ER”) 102 (nursing student killed by car doing donuts).
Some drivers “ghost ride the whip,” dancing on top of their moving cars,
often with predictable consequences. The Associated Press, Today, Hip-

hop car stunt claims at least two lives (Dec. 29, 2006), https://www.to-

day.com/popculture/hip-hop-car-stunt-claims-least-two-lives-
wbnal6395647. In performing their stunts, drivers burn off their tires’

traction, sending clouds of toxic smoke into the crowd. See ER-173 (clouds
of smoke drift into nearby buildings). When police arrive, drivers and
spectators speed from the scene, often colliding with spectators and oth-
ers. ER-102. Beyond reckless driving, sideshows frequently involve
dangerous activities including gun violence, looting, arson, and drug use.
ER-102-03. Spectators face—and contribute to—significant risk of injury
and death. Id.

In 2023, the County adopted an ordinance that prohibits participat-
ing in sideshows as a spectator (“Ordinance”). ER-101, 104. The
Ordinance specifically prohibits knowingly being present within 200 feet
of a sideshow or the preparations for a sideshow “for the purpose of view-
ing, observing, watching, or witnessing the sideshow event as it
progresses.” Alameda County Code (“ACC”) §§ 10.40.020, 10.40.030.! The
Ordinance emphasizes that spectators participate in sideshows: a “side-
show” is an event “for one or more spectator(s).” ACC § 10.40.020
(emphasis added).

1 The County Code is available at https:/library.municode.com/ca/ala-
meda county/codes/code of ordinances.
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The Ordinance only prohibits presence “for the purpose” of partici-
pating in a sideshow as a spectator; it does not directly proscribe
observation of a sideshow. It says nothing about recording, taking notes,
or speaking about sideshows—or any other topic. And it does not prohibit
publishing video of sideshows, including video recorded by spectators.

Plaintiff, a reporter who covers sideshows, challenged the Ordi-
nance. ER-190. In seeking a preliminary injunction, Plaintiff asserted
that the Ordinance is a content-based restriction on speech that fails
strict scrutiny as applied to him. ER-147-51.

The district court denied the preliminary injunction. The court con-
cluded the Ordinance is not subject to First Amendment review because
it is “directed at conduct” and “locational activity”—attending a sideshow
as a spectator—rather than speech production. ER-7-8. Its burden on
speech is therefore only incidental. ER-8, 10. Alternatively, the court
held, if the First Amendment applied, the Ordinance would satisfy inter-
mediate scrutiny. The court concluded that the Ordinance is content-
neutral because it “applies equally to silent spectators, spectators speak-
ing or carrying signs addressing any topic and conveying any message,
and spectators like [Plaintiff] who are preparing to speak in the future.”
ER-11-12. The court also concluded that the Ordinance was narrowly tai-
lored to advance public safety by deterring spectating and decreasing
risks posed by spectators. ER-13.

The panel reversed. Opinion at 4-5. The Opinion first concluded
that observation is entitled to First Amendment protection as part of the

process of creating speech. Id. at 11. The Opinion declined to apply the

10
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line of cases holding that generally applicable regulations of non-expres-
sive conduct with an incidental burden on speech are not subject to First
Amendment review. Id. at 12 (discussing Arcara v. Cloud Books, Inc., 478
U.S. 697 (1986)). Instead, it stated, “[e]ven if observation of a sideshow
on its own terms is non-expressive conduct, because [Plaintiff] must ob-
serve sideshows in order to record them, the Ordinance ‘burdens [his]
First Amendment rights directly, not incidentally.” Id. at 13 (quoting
ACLU of Ill. v. Alvarez, 679 F.3d 583, 603 (7th Cir. 2012)).

The Opinion also concluded that the Ordinance was content-based
because it applies only to those present to attend sideshows. Id. at 15.
The panel rejected the argument that the Ordinance proscribed attend-
ance and not observation, stating that individuals present for purposes
other than to observe sideshows are not liable. Id. at 16.

The Opinion concluded that the Ordinance failed strict scrutiny. Id.
at 17-18. Because the Opinion found First Amendment harms, it directed
the district court to enter a preliminary injunction. Id. at 19.

ARGUMENT

I. Whether the First Amendment recognizes a right to
observe any matter of public interest is a question of
exceptional importance.

By recognizing a First Amendment right to merely observe any-
thing of public concern, the Opinion dramatically expands the First
Amendment’s scope. This Court recently recognized a First Amendment
right to record newsworthy subjects. Project Veritas v. Schmidt, 125 F.4th
929, 943 (9th Cir. 2025) (en banc); Animal Legal Def. Fund v. Wasden,
878 F.3d 1184, 1203-04 (9th Cir. 2018). This Court has also previously

11
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recognized a limited right to observe and record public police conduct as
a necessary means of ensuring scrutiny of police activity. Index Newspa-
pers, LLC v. U.S. Marshals Serv., 977 F.3d 817, 827 n.4 (9th Cir. 2020).
But until now, this Court has not recognized a sweeping right to merely
observe any occurrence of public concern.

The Opinion recognizes such a right by concluding that Plaintiff’s
“observation of sideshows is a predicate for, and thus inextricably inter-
twined with, his recording of those events.” Opinion at 12. Because
individuals have a right to record events, the Opinion’s reasoning applies
to observation of any occurrences individuals may want to record. And
because the First Amendment does not favor cameras over pens or voices,
the right to observe necessarily applies to occurrences individuals want
to write or speak about.

As an initial matter, the Opinion need not have found a right to
observe because the Ordinance only incidentally burdens any observa-
tion. The Ordinance here applies to those present for the purpose of
joining the audience for sideshows, not to those speaking about side-
shows, or even to those simply observing sideshows. Whether an
individual actually observes the sideshow, let alone records it, is irrele-
vant to the Ordinance’s application. See ACC §§ 10.40.020-.030. The
Ordinance is thus a generally applicable regulation of non-expressive
conduct—the intentional decision to attend a sideshow—that does not
trigger First Amendment scrutiny, even if it incidentally burdens Plain-

tiff’s speech. See Arcara, 478 U.S. at 706-07.

12
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The Opinion concluded that the Ordinance directly burdens Plain-
tiff’s speech because he must attend sideshows to observe and record
them. Opinion at 13. However, the correct inquiry to identify whether the
Ordinance directly or incidentally burdens speech is not whether obser-
vation is necessary to recording, but whether the Ordinance targets
recording—i.e., whether it targets the expressive element of Plaintiff’s
proposed course of conduct. Alvarez, 679 F.3d at 602-03 (applying First
Amendment scrutiny where a statute targeted use of a recording device;
“[t]he law’s legal sanction is directly leveled against the expressive ele-
ment of an expressive activity. As such, the statute burdens First
Amendment rights directly, not incidentally.”).? Here, the Ordinance tar-
gets knowing attendance at a sideshow, not recording or even actually
observing the sideshow. That targeted action is non-expressive. The
Court’s analysis should have ended there. See Cohen v. Cowles Media Co.,
501 U.S. 663, 669 (1991) (“[G]enerally applicable laws do not offend the
First Amendment simply because their enforcement against the press
has incidental effects on its ability to gather and report the news.”). The

Opinion’s recognition of a right to observe was thus unnecessary.

2 The Opinion states that observation is necessary to recording. Opinion
at 13. But speeding is necessary to film a high-speed chase, setting out-
door fires is necessary to burn a flag in protest, and leaving home is
necessary to operate a tattoo parlor. Yet courts have suggested that
speeding laws, see Arcara, 478 U.S. at 708 (O’Connor, J., concurring),
laws prohibiting outdoor fires, see R.A.V. v. City of St. Paul, 505 U.S. 377,
385 (1992), and COVID-19 stay-at-home orders, Mitchell v. Newsom, 509
F. Supp. 3d 1195, 1201-02 (C.D. Cal. 2020), do not trigger First Amend-
ment scrutiny though they burden these expressive activities.

13





























































































