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Pursuant to California Rules of Court, Rule 8.487(e), proposed amici 

curiae First Amendment Coalition, Californians Aware, Electronic Frontier 

Foundation, Los Angeles Times Communications LLC, The McClatchy 

Company, LLC, and Reporters Committee for Freedom of the Press 

respectfully seek this Court’s permission to file the attached brief in support 

of Petitioner Sacramento Television Stations, Inc. This case presents 

important questions regarding the proper construction of a statute adopted 

to lift the veil of secrecy over police shootings and build public trust in law 

enforcement. The brief will assist the Court by discussing legislative 

history, statutory language, and case law showing that complete and prompt 

disclosure of all recordings depicting the entire incident in question is 

necessary to fulfill the Legislature’s express intent to increase transparency 

about police shootings. 

I. INTEREST OF AMICI CURIAE 

First Amendment Coalition (“FAC”) is a nonprofit organization 

dedicated to defending freedom of speech, freedom of the press, and the 

people’s right to know. Through its website, legal hotline, workshops, and 

trainings, FAC provides legal information regarding access rights under 

state and federal law, including the California Public Records Act 

(“CPRA”) and police transparency laws. FAC regularly files amicus briefs 

and engages in litigation to protect and expand the rights of the press and 

public to transparency in government, especially in matters involving 

access to law enforcement records. See, e.g., First Amend. Coal. v. Superior 

Ct., 98 Cal. App. 5th 593 (2023); Becerra v. Superior Ct., 44 Cal. App. 5th 

897 (2020). 

Californians Aware is a nonpartisan, non-profit advocacy group 

with a board composed of journalists, current and former government 

officers and employees, and public interest advocates. Its mission is to 
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foster the improvement of, compliance with, and public understanding of 

open government laws throughout the State of California. 

Electronic Frontier Foundation (“EFF”) is a San Francisco-based, 

member-supported, nonprofit civil liberties organization that has worked 

for more than 30 years to protect free speech, privacy, security, and 

innovation in the digital world. With more than 30,000 members, EFF 

represents the interests of technology users in court cases and policy 

debates regarding the application of law to the internet and other 

technologies. In support of its mission, EFF frequently litigates CPRA and 

Freedom of Information Act requests to scrutinize law enforcement’s use of 

digital technology. See, e.g., ACLU Found. v. Superior Ct., 3 Cal. 5th 1032 

(2017) (serving as co-plaintiff in CPRA suit seeking access to Automated 

License Plate Reader data); EFF v. DHS, No. 19-cv-07431 (N.D. Cal. Nov. 

12, 2019) (seeking details about the government’s use of Rapid DNA 

analyzers at the border to verify familial relationships); EFF v. Dep’t of 

Com., No. 17-cv-2567 (D.D.C. Nov. 30, 2017) (disclosing records 

regarding an in-development automated tattoo recognition program). 

Los Angeles Times Communications LLC (“Los Angeles Times”) 

publishes the Los Angeles Times, the largest metropolitan daily newspaper 

circulated in California. Los Angeles Times maintains the website 

www.latimes.com, a leading source of national and international news. Los 

Angeles Times appears as one of the key news sources in Apple News+ and 

other large digital distribution channels, reaching millions of readers around 

California and the country. Los Angeles Times frequently advocates for 

public access to records and meetings under laws such as the CPRA. 

Many published decisions in California arose from Los Angeles Times’ 

advocacy on key public records issues, including the ruling in Long Beach 

Police Officers Ass’n v. City of Long Beach, 59 Cal. 4th 59 (2014), that 

public agencies must generally disclose the names of law enforcement 
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officers involved in shootings, and the decision in Commission on Peace 

Officers Standards and Training v. Superior Court, 42 Cal. 4th 278 (2007), 

recognizing the public’s legitimate interest in the identity and activities of 

peace officers and holding that the names of most such officers are public 

and not protected by the peace officer confidentiality laws known as the 

Pitchess statutes. 

The McClatchy Company, LLC (“McClatchy”) publishes thirty 

daily newspapers and provides award-winning news coverage to 

communities throughout the United States. Headquartered in Sacramento, 

McClatchy publishes five California dailies: The Sacramento Bee 

(established in 1857 as The Daily Bee), The Fresno Bee, The Modesto Bee, 

The Merced Sun-Star, and The San Luis Obispo Tribune. The work of 

journalists from McClatchy’s publications has been honored with many 

awards, including more than fifty Pulitzer Prizes. McClatchy regularly 

relies on the Public Records Act to investigate and inform its readers about 

matters of public interest. 

Reporters Committee for Freedom of the Press was founded by 

journalists and media lawyers in 1970, when the nation’s press faced an 

unprecedented wave of government subpoenas forcing reporters to name 

confidential sources. Today, its attorneys provide pro bono legal 

representation, amicus curiae support, and other legal resources to protect 

First Amendment freedoms and the newsgathering rights of journalists. 

II. PURPOSE OF PROPOSED BRIEF 

This case concerns the interpretation of A.B. 748, Government Code 

section 7923.625, which requires disclosure of audio and video recordings 

of critical incidents involving police shootings. The case raises two issues: 

(1) the scope of recordings that must be disclosed when officers shoot at 
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people; and (2) the evidence an agency must produce to justify withholding 

such recordings. The proposed brief will assist the Court on both issues.  

First, it reviews the legislative history of A.B. 748 in more depth 

than is discussed by the parties. The legislative history confirms 

Petitioner’s argument that the statute’s plain language requires disclosure of 

all recordings depicting the entire incident involving a police shooting, 

from the time officers arrive to the time they secure the scene.  

Second, the brief expands on the parties’ discussion of the statutory 

language and case law to explain how the City did not carry its burden of 

proof to justify withholding the recordings at issue by demonstrating both 

the existence of an active investigation and that disclosure would 

substantially interfere with any such investigation by endangering a witness 

or confidential source or causing similar harm.  

III. CONCLUSION 

For the foregoing reasons, the Court is respectfully requested to 

grant this application and accept the attached brief for filing and 

consideration. 

Dated: January 10, 2025 FIRST AMENDMENT COALITION 
 
 

 
By: /s/ John David Loy 

 John David Loy 
Attorney for Amicus Curiae  
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I. INTRODUCTION 

This case concerns the proper interpretation of A.B. 748, in which 

the Legislature amended the California Public Records Act (“CPRA”) to 

ensure disclosure of recordings that relate to incidents involving police 

shootings. A.B. 748, 2017–18 Assemb., Reg. Sess. (Cal. 2018). “In a case 

such as this one, which concerns officer-involved shootings, the public’s 

interest in the conduct of its peace officers is particularly great because 

such shootings often lead to severe injury or death.” Long Beach Police 

Officers Ass’n v. City of Long Beach, 59 Cal. 4th 59, 74 (2014). 

Nonetheless, before A.B. 748 and related laws were enacted, California was 

“one of the most secretive states in the nation in terms of openness when it 

comes to officer misconduct and uses of force.” Ventura Cnty. Deputy 

Sheriffs’ Ass’n v. County of Ventura, 61 Cal. App. 5th 585, 593 (2021). In 

particular, recordings of police officers responding to alleged crimes, 

including those depicting police shootings, were permanently exempt from 

disclosure as investigatory records. See Haynie v. Superior Ct., 26 Cal. 4th 

1061, 1067 (2001); Williams v. Superior Ct., 5 Cal. 4th 337, 361–62 

(1993); Rivero v. Superior Ct., 54 Cal. App. 4th 1048, 1052 (1997). 

A.B. 748 was designed to lift the veil of secrecy over police 

shootings, giving the people a right to the full story, not just the official 

story, so the people can make their own assessment of whether officers 

acted appropriately. As the Legislature has recognized, “[t]he public has a 

strong, compelling interest in law enforcement transparency because it is 

essential to having a just and democratic society.” S.B. 1421, § 4, 2017–18 

Sen., Reg. Sess. (Cal. 2018). Accordingly, the Legislature declared that 

“[t]he public has a right to know all about . . . officer-involved shootings 

and other serious uses of force,” and it noted that to conceal records of such 

incidents “undercuts the public’s faith in the legitimacy of law 
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enforcement, makes it harder for tens of thousands of hardworking peace 

officers to do their jobs, and endangers public safety.” S.B. 1421, § 1(b). 

For similar reasons, the Legislature adopted A.B. 748, which 

requires disclosure of any “video or audio recording that relates to a critical 

incident,” subject to limited exceptions. Gov’t Code § 7923.625. In relevant 

part, a recording “relates to a critical incident if it depicts . . . [a]n incident 

involving the discharge of a firearm at a person by a peace officer” or “[a]n 

incident in which the use of force by a peace officer . . . against a person 

resulted in death or in great bodily injury.” Gov’t Code § 7923.625(e).  

The Legislature allowed agencies to withhold such recordings 

“[d]uring an active criminal or administrative investigation . . . if, based on 

the facts and circumstances depicted in the recording, disclosure would 

substantially interfere with the investigation, such as by endangering the 

safety of a witness or a confidential source.” Gov’t Code § 7923.625(a)(1). 

After one year from the incident, “the agency may continue to delay 

disclosure of a recording only if the agency demonstrates by clear and 

convincing evidence that disclosure would substantially interfere with the 

investigation.” Gov’t Code § 7923.625(a)(2). 

This case presents two important issues for police transparency: 

(1) the scope of recordings that must be disclosed when officers shoot at 

people; and (2) the evidence an agency must produce to justify withholding 

such recordings. Amici concur fully in Petitioner’s thorough analysis of 

those issues and offer two additional points in support of Petitioner’s 

position. First, the legislative history of A.B. 748 confirms that the statute 

requires disclosure of recordings depicting the entire incident involving a 

police shooting, from the time officers respond to the time they secure the 

scene. Second, A.B. 748 prohibits agencies from withholding such 

recordings unless they prove that an active investigation remains ongoing 
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and disclosure would substantially interfere with that investigation by 

endangering a witness or confidential source or causing similar harm. 

II. THE LEGISLATIVE HISTORY OF A.B. 748 CONFIRMS 
THAT THE STATUTE REQUIRES DISCLOSURE OF 
RECORDINGS THAT DEPICT THE TOTALITY OF 
CIRCUMSTANCES BEFORE AND AFTER A POLICE 
SHOOTING. 

As discussed by Petitioner, the text of A.B. 748 mandates a holding 

that the statute requires disclosure of all recordings of an incident involving 

a police shooting from the time officers first respond to the time the scene 

is secured. Petition at 41–47. The legislative history of A.B. 748 confirms 

Petitioner’s “plain-meaning construction of statutory language,” Hughes v. 

Pair, 46 Cal. 4th 1035, 1046 (2009), especially in light of the constitutional 

mandate to construe the statute broadly in favor of transparency and 

narrowly against secrecy. Cal. Const., art. I, § 3(b)(2); Sierra Club v. 

Superior Ct., 57 Cal. 4th 157, 175 (2013). As discussed below, the relevant 

history includes committee reports and the views of supporters as 

incorporated into the reports. Mt. Hawley Ins. Co. v. Lopez, 215 Cal. App. 

4th 1385, 1401 (2013); Metro. Water Dist. v. Imperial Irrigation Dist., 80 

Cal. App. 4th 1403, 1425–26 (2000). 

For example, the Assembly Committee on Public Safety took note of 

a “report released by U.S. Department of Justice’s Office of Community 

Oriented Policing Services and the Police Executive Research Forum” on 

“the use of body-worn cameras by police agencies.” Assemb. Comm. on 

Pub. Safety, Rep. on A.B. 748, Assemb. 2017–18, 3 (Cal. 2017). According 

to the committee, “The report shows that body-worn cameras can help 

agencies demonstrate transparency and address the community’s questions 

about controversial events.” Id. Without disclosure of the entire recording 

depicting all circumstances surrounding a police shooting, an agency 
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cannot fulfill the Legislature’s purpose of demonstrating transparency and 

addressing the community’s questions about the shooting. 

As another committee noted, the author of A.B. 748 stated, 

“Transparency between law enforcement and the communities they protect 

is critical to establishing and maintaining good relationships.” Petitioner’s 

Appendix 164 (Assemb. Comm. on Priv. & Consumer Prot., Rep. on A.B. 

748, Assemb. 2017–18 (Cal. 2018) (internal quotation marks removed)). 

With respect to body camera recordings, the committee noted, “Over the 

last several years, such recordings and public access to such recordings 

have become particularly controversial in light of various critical incidents 

involving law enforcement and the public they serve.” Id. at 165. Referring 

to the shooting of Michael Brown in Ferguson, Missouri, the committee 

stated that “the incident demonstrated the tremendous difficulties in 

determining crucial facts related to use of force by police against members 

of the public.” Id. More generally, the committee stated that “the goal of 

equipping police officers with body cameras is to provide a record of police 

conduct, which should improve public trust in law enforcement.” Id. at 167. 

Without complete disclosure of all relevant footage before and after a 

shooting, as opposed to a brief snippet selected by a law enforcement 

agency, the public cannot build trust in law enforcement’s actions. 

The Legislature therefore intended that in incidents involving police 

shootings, disclosure of the complete recording is required to ensure the 

public has access to all facts related to the shooting. 

In that vein, the committee report incorporated the view of the 

California News Publishers Association (“CNPA”), a co-sponsor of A.B. 

748, that disclosure of critical incident recordings “provides the public the 

official government record of the ‘facts and circumstances’ of an incident—

something a summary does not do.” Id. As the committee quoted CNPA’s 

statement, “The public’s interest in public access to information about law 
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enforcement activity is ‘particularly great’ when an officer fires a gun, or 

uses force that results in serious bodily injury or death. Regular disclosure 

of this footage reassures the public that law enforcement is not suppressing 

facts to support its version of events in critical incidents.” Id.; see also 

Sen. Judiciary Comm., Rep. on A.B. 748, Sen. 2017–18, 7 (Cal. 2018) 

(“Video footage which depicts an officer’s serious use of force … often 

provides the best evidence of the ‘facts and circumstances’ of an incident of 

high public concern between a member of the public and a police officer.”) 

(quoting CNPA sponsorship statement). To withhold all but a snippet of a 

critical incident recording violates the Legislature’s intent by depriving the 

people of all relevant information and undermining public trust that law 

enforcement is not suppressing relevant facts. 

According to the Senate Judiciary Committee, the use of recordings 

from “officer-worn body cameras” can help ensure that “the public may 

have a realistic account of police work,” which would “build trust between 

law enforcement and the communities they serve.” Sen. Judiciary Comm., 

Rep. on A.B. 748, Sen. 2017–18, 7 (Cal. 2018). However, under the law as 

it existed before A.B. 748, “the police maintain[ed] largely unfettered 

discretion to withhold” such recordings. Id. A.B. 748 was designed to 

eliminate that unfettered discretion, which undermined public trust in law 

enforcement. 

Because the propriety of an officer’s use of a firearm depends on the 

totality of all surrounding facts and circumstances, including “preshooting 

conduct” by officers and others, Hayes v. County of San Diego, 57 Cal. 4th 

622, 632 (2013), disclosure of the complete recording is necessary to fulfill 

the Legislature’s purpose of ensuring transparency about all facts related to 

the officer’s actions. For example, in Hayes, the California Supreme Court 

held that “the tactical conduct and decisions leading up to the use of deadly 

force” might “show, as part of the totality of circumstances, that the use of 
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deadly force was unreasonable.” Id. at 626. The court emphasized that 

sometimes a shooting may appear “justified if examined in isolation,” but 

“the totality of the circumstances, including the preshooting conduct of the 

officers, might persuade a jury to find the shooting negligent. In other 

words, preshooting circumstances might show that an otherwise reasonable 

use of deadly force was in fact unreasonable” because officers “negligently 

provok[ed] a dangerous situation.” Id. at 629–30 (citation omitted, 

emphasis in original). Therefore, the relevant facts go beyond “the moment 

when deadly force is used” and include “the totality of the circumstances 

surrounding any use of deadly force.” Id. at 639. Without disclosure of 

recordings depicting the entire incident, not merely the seconds before 

shots are fired, the public cannot meaningfully assess the officers’ actions 

and build trust in law enforcement, as A.B. 748 was enacted to accomplish. 

In addition, the entire “incident involving the discharge of a firearm 

at a person by a peace officer,” Gov’t Code § 7923.625(e)(1), includes the 

aftermath of the shooting. The public has a compelling interest in more than 

just the facts existing before an officer pulls the trigger. To build public 

trust in law enforcement, disclosure of post-shooting conduct is just as 

important as disclosure of pre-shooting conduct. For example, the public 

has a strong interest in learning whether officers promptly rendered first 

aid, secured the scene, and refrained from contaminating or planting 

evidence. Regardless of whether those facts are relevant to the officer’s 

decision to open fire, their disclosure is essential to fulfilling A.B. 748’s 

mandate of increasing transparency and building community trust in law 

enforcement. 

This is not a hypothetical concern. In one case, community members 

expressed “outrage” that officers were “standing back rather than tending to 

the man’s wounds” after fatally shooting him, which “echoed concerns over 

other recent cases, mostly involving black males who died at the hands of 
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the police,” such as Tamir Rice, a 12-year-old boy shot by officers who 

“stood around for several minutes, waiting for an emergency medical team 

and offering no first aid.” Richard Pérez-Peña, Why First Aid Is Often 

Lacking in the Moments After a Police Shooting, N.Y. Times (Sept. 21, 

2016) https://www.nytimes.com/2016/09/22/us/why-first-aid-is-often-

lacking-in-the-moments-after-a-police-shooting.html. A review in Los 

Angeles revealed that officers who shot people commonly “wait[ed] several 

minutes before approaching those suspects, then focus[ed] on handcuffing 

and searching them, often delaying medical attention or taking no steps to 

give any until paramedics arrive,” raising concerns about whether officers 

were consistently following “a department policy requiring them to assist 

those injured if they are able.” Kevin Rector, Help or Handcuff? LAPD 

Officers Often Delay Providing Medical Aid After Shooting People, L.A. 

Times (Apr. 5, 2022) https://www.latimes.com/california/story/2022-04-

05/lapd-officers-medical-aid-shooting. In such circumstances, full 

disclosure of recordings depicting post-shooting conduct is essential to 

avoid increasing public distrust in law enforcement. 

A mere snippet of the seconds before shots are fired does not inform 

the public of all relevant circumstances or reassure the public that law 

enforcement agencies are not suppressing important facts. It would 

undermine the Legislature’s stated purposes to hold that A.B. 748 requires 

disclosure of only a snippet selected by the agency. Without recordings that 

show all relevant facts and circumstances, the public cannot meaningfully 

assess the officer’s actions. To require disclosure of only the agency’s 

preferred snippet would increase controversy and decrease public trust in 

law enforcement, in direct contradiction to the policy of transparency 

adopted by the Legislature. For all these reasons, the legislative history of 

A.B. 748 confirms that Petitioner’s reading of the statute is correct. 

Any “arguments as to what [the City] believes the Legislature should have 

https://www.nytimes.com/2016/09/22/us/why-first-aid-is-often-lacking-in-the-moments-after-a-police-shooting.html
https://www.nytimes.com/2016/09/22/us/why-first-aid-is-often-lacking-in-the-moments-after-a-police-shooting.html
https://www.latimes.com/california/story/2022-04-05/lapd-officers-medical-aid-shootings
https://www.latimes.com/california/story/2022-04-05/lapd-officers-medical-aid-shootings
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enacted” cannot “change the plain language of the statute the Legislature 

did enact, or rewrite the legislative history evincing what the Legislature 

intended.” State ex rel. Hindin v. Hewlett-Packard Co., 153 Cal. App. 4th 

307, 320 (2007). 

III. TO JUSTIFY WITHHOLDING CRITICAL INCIDENT 
RECORDINGS, AN AGENCY MUST PROVE BOTH THE 
EXISTENCE OF AN ACTIVE INVESTIGATION AND 
SUBSTANTIAL INTERFERENCE WITH THE 
INVESTIGATION THAT INVOLVES OR RESEMBLES 
ENDANGERING A WITNESS OR CONFIDENTIAL 
SOURCE. 

Under the CPRA, the party opposing disclosure has the burden of 

proof to justify withholding public records. Gov’t Code § 7922.000; Long 

Beach Police Officers Ass’n, 59 Cal. 4th at 70; ACLU of N. Cal. v. Superior 

Ct., 202 Cal. App. 4th 55, 82 (2011). Therefore, as the party opposing 

disclosure, the City of Roseville must prove “each fact the existence or 

nonexistence of which is essential” to its position. Evid. Code § 500. In the 

words of the Court of Appeal taken from an analogous context, because the 

“records are in the exclusive control of the defendant,” the evidence 

necessary to establish whether those records are exempt from disclosure 

“lies peculiarly within the knowledge and competence” of the City, and 

therefore the City “has the burden of going forward with the evidence on 

the issue although it is not the party asserting the claim” for disclosure 

under the CPRA. Wolf v. Superior Ct., 107 Cal. App. 4th 25, 35 (2003) 

(quoting Sanchez v. Unemployment Ins. Appeals Bd., 20 Cal. 3d 55, 71 

(1977)); see also U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 142 

n.3 (1989) (“The burden is on the agency to demonstrate, not the requester 

to disprove, that the materials sought . . . have not been ‘improperly’ 

‘withheld,’” because “[p]lacing the burden of proof upon the agency puts 
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the task of justifying the withholding on the only party able to explain it.”) 

(citations omitted).1 

In particular, to justify withholding recordings of a critical incident 

occurring more than one year ago, an agency must prove by “clear and 

convincing evidence” that there is in fact “an active criminal or 

administrative investigation,” and that “based on the facts and 

circumstances depicted in the recording, disclosure would substantially 

interfere with the investigation, such as by endangering the safety of a 

witness or a confidential source.” Gov’t Code § 7923.625(a)(1)–(2). 

The City did not carry its burden of proof on any of those elements. 

A. The City Did Not Prove the Existence of an Active 
Investigation as Required by A.B. 748. 

As noted by Petitioner, the City submitted zero evidence by 

affidavit, declaration, or otherwise that there is currently any active 

investigation into the incident at issue. Petition at 34–36. The mere 

existence of a pending criminal matter, which is effectively all the City 

proffered before the trial court, is insufficient to prove the existence of an 

active investigation into the events at issue in that matter. Because the 

existence of an active investigation is a fact essential to justify its ongoing 

withholding of critical incident recordings, the City failed to carry its 

burden of proof. 

The City cannot invoke a potential defense investigation to justify 

withholding critical incident recordings. See Return at 49. A.B. 748 is an 

exception to the investigatory records exemption, which covers, in relevant 

part, “records of . . . investigations conducted by, . . . , any state or local 

 
1 Because the CPRA was modeled on the federal Freedom of Information 
Act, which was at issue in Tax Analysts, the Supreme Court’s holding on 
this point informs interpretation of similar principles under the CPRA. City 
of Los Angeles v. Superior Ct., 9 Cal. App. 5th 272, 290 (2017). 
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police agency, or any investigatory or security files compiled by any other 

state or local police agency.” Gov’t Code § 7923.600(a). Because this 

exemption refers to records of investigations by law enforcement agencies, 

the reference to an “active criminal or administrative investigation” in A.B. 

748 necessarily means an investigation conducted by a law enforcement 

agency. See Ferra v. Loews Hollywood Hotel, LLC, 11 Cal. 5th 858, 873 

(2021) (“Similar terms should be given consistent meaning when used in 

the same statutory scheme unless there is evidenced a contrary statutory 

intent.”); New Albertsons, Inc. v. Superior Ct., 168 Cal. App. 4th 1403, 

1419 (2008) (“The use of identical terms in two different statutes serving 

similar purposes suggests that the Legislature intended those terms to have 

the same meaning in both statutes.”) (citation omitted).2 Indeed, to hold that 

a defense investigation could justify a public agency’s decision to withhold 

a critical incident recording would violate a cardinal principle of the CPRA: 

“A state or local agency may not allow another party to control the 

disclosure of information that is otherwise subject to disclosure pursuant to 

this division.” Gov’t Code § 7921.005.  

In any event, the existence of an alleged defense investigation cannot 

be assumed. To invoke such an investigation as grounds to withhold a 

critical incident recording, the City would have to prove its existence by 

admissible evidence like any other fact necessary to support its position. 

Such proof would require an affidavit, declaration, or testimony from 

 
2 As originally adopted, A.B. 748 was codified at paragraph (4) of former 
Government Code section 6254(f), which contained the investigatory 
records exemption, making it abundantly clear that the Legislature intended 
that an active investigation under A.B. 748 is one conducted by law 
enforcement. See Peace officers: video and audio recordings: disclosure, 
§ 1, 2018 Cal. Stat. ch. 960 (codified as amended at Gov’t Code § 6254(f)). 
The CPRA was reorganized by A.B. 473, which took effect January 1, 
2023. A.B. 473, 2021–22 Assemb., Reg. Sess. (Cal. 2021). The changes are 
“entirely nonsubstantive.” Gov’t Code § 7920.100.  
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someone with personal knowledge of the defense investigation. That would 

require the City to obtain testimony from the defense team that its 

investigation is ongoing and disclosure of critical incident recordings would 

substantially interfere with the investigation. Such testimony would invade 

defense prerogatives and potentially compromise both attorney-client 

privilege and the constitutional right to effective assistance of counsel. 

See Corenevsky v. Superior Ct., 36 Cal. 3d 307, 325 (1984) (noting that in 

criminal cases, “the trial court alone has authority to determine—in 

camera—whether reasonable need for defense services has been shown, 

and the county is powerless to review confidential defense requests”) 

(citations omitted); People v. Meredith, 29 Cal. 3d 682, 690 n.3 (1981) 

(holding attorney-client privilege covers defense “attorney’s investigator,” 

who “stands in the same position as the attorney for purposes of the 

analysis and operation of the privilege”); Coronado Police Officers Ass’n v. 

Carroll, 106 Cal. App. 4th 1001, 1009 (2003) (holding public defender’s 

database “used to assist in the defense of existing and future clients” was 

not a public record because defense counsel “must be free from 

unnecessary intrusion” as they “assemble information” and “sift through 

available facts in order to prepare legal theories and plan strategy”) (citation 

omitted). To state those points is to highlight the absurdity of the City’s 

position that the potential existence of a defense investigation can justify 

withholding a critical incident recording. A.B. 748 cannot be construed to 

result in such “absurd consequences.” Sierra Club, 57 Cal. 4th at 165. 
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B. The City Did Not Prove that Disclosure Would 
Substantially Interfere with any Alleged Investigation by 
Endangering a Witness or Confidential Source or Causing 
Similar Harm. 

Nonetheless, assuming the City somehow proved that an active 

investigation is ongoing, that fact alone is insufficient to justify withholding 

the recordings. The City must also prove by “clear and convincing 

evidence” that “based on the facts and circumstances depicted in the 

recording, disclosure would substantially interfere with the investigation, 

such as by endangering the safety of a witness or a confidential source.” 

Gov’t Code § 7923.625(a)(1)–(2). To meet that burden, the City must do 

more than merely assert that disclosure would interfere with the 

investigation. See Long Beach Police Officers’ Ass’n, 59 Cal. 4th at 74 

(“[A] mere assertion of possible endangerment does not ‘clearly outweigh’ 

the public interest in access to . . . records.”) (quoting CBS, Inc. v. Block, 42 

Cal. 3d 646, 652 (1986)). If such assertions were sufficient, an agency 

could always defeat disclosure merely by asserting the investigation would 

be undermined. In that event, the requirement to prove substantial 

interference would be superfluous, which cannot be the case. Mfrs. Life Ins. 

Co. v. Superior Ct., 10 Cal. 4th 257, 274 (1995) (“Well-established canons 

of statutory construction preclude a construction which renders a part of a 

statute meaningless or inoperative.”). Instead, the City must prove each 

element required by the Legislature to justify withholding a critical incident 

recording: (1) based on the facts and circumstances depicted in the 

recording; (2) disclosure would substantially interfere with the 

investigation; (3) such as by endangering the safety of a witness or a 

confidential source. Gov’t Code § 7923.625(a)(1).  

First, any evidence of interference must be grounded in the specific 

facts and circumstances depicted in the recording, not in generic concerns 
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that could be said of any case.3 Id. Second, the alleged interference must be 

substantial and material, not minimal or trivial. See State Farm Gen. Ins. 

Co. v. Lara, 71 Cal. App. 5th 197, 214 (2021) (noting definition of 

“substantial” as “[i]mportant, essential, and material; of real worth and 

importance”) (quoting Substantial, Black’s Law Dictionary (11th ed. 

2019)). Third, the alleged interference must involve or resemble 

endangering the safety of a witness or a confidential source. Gov’t Code 

§ 7923.625(a)(1). The City offered no evidence on any of those points and 

thus failed to carry its burden of proof, certainly not by clear and 

convincing evidence. 

While endangering a witness or confidential source might not be the 

exclusive grounds to show substantial interference, they indicate the types 

of interference the Legislature intended to recognize as sufficient to 

withhold critical incident recordings. Because the statute “includes a 

general term” such as substantial interference “followed by a nonexhaustive 

list of specific examples” such as endangering a witness or a confidential 

source, “the principle of ejusdem generis provides guidance in discerning 

the Legislature’s intent” as to the nature of interference an agency must 

show to justify withholding critical incident recordings. Int’l Fed’n of Pro. 

& Tech. Eng’rs, Local 21 v. Superior Ct., 42 Cal. 4th 319, 342 (2007).  

Under that principle, when “specific words follow general words in a 

statute,” the “general term or category is restricted to those things that are 

similar to those which are enumerated specifically.” Id. (quoting Harris v. 

Cap. Growth Invs. XIV, 52 Cal. 3d 1142, 1160 n.7 (1991)). “The canon 

presumes that if the Legislature intends a general word to be used in its 

 
3 If generic assertions were sufficient, the statute’s requirement to provide a 
“specific basis for the agency’s determination that disclosure would 
substantially interfere with the investigation” would be superfluous. Gov’t 
Code § 7923.625(a)(1) (emphasis added). 
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unrestricted sense, it does not also offer as examples peculiar things or 

classes of things since those descriptions then would be surplusage.” Id. 

(quoting Kraus v. Trinity Mgmt. Servs., Inc., 23 Cal. 4th 116, 141 (2000)). 

The California Supreme Court applied this principle in the public 

records context when it construed a statute that prevented disclosure of 

“personnel records” of peace officers. Id. at 341–42 (holding “Legislature 

did not intend the words ‘personal data’ to carry their broadest possible 

meaning, encompassing any and all information related to a particular 

officer,” because where statute included “a general term—‘personal data’—

followed by a nonexhaustive list of specific examples—‘marital status, 

family members, educational and employment history, home addresses’— 

. . . the general term or category is ‘restricted to those things that are similar 

to those which are enumerated specifically’”). Accordingly, the court held 

that the term “personal data” did not preclude disclosure of “information, 

such as salary, arising from the officer’s employment with the agency that 

maintains his or her personnel file.” Id. at 342. 

A similar analysis is required here. In providing specific examples of 

the general term “substantial interference,” such as endangering a witness 

or a confidential source, the Legislature intended that the kind of 

interference sufficient to justify withholding critical incident recordings 

must include or resemble those examples. A mere allegation of other forms 

of interference, without more, cannot be sufficient. That conclusion is 

reinforced, if necessary, by the constitutional mandate to construe the 

CPRA broadly in favor of disclosure and narrowly against secrecy. 

Cal. Const. art. I, § 3(b)(2); Sierra Club, 57 Cal. 4th at 175.  

This is not a case where “application of ejusdem generis would 

frustrate the statute’s underlying intent,” In re Marriage of Mullonkal & 

Kodiyamplakkil, 51 Cal. App. 5th 604, 616 (2020) (citing Wishnev v. Nw. 

Mut. Life Ins. Co., 8 Cal. 5th 199, 213–14 (2019)), which is to promote 
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disclosure of critical incident videos and increase transparency in law 

enforcement. Indeed, to apply the canon would further the Legislature’s 

intent by preventing agencies from asserting generic justifications for 

withholding that would nullify the statute’s mandate to ensure prompt 

disclosure of critical incident recordings in the interest of building public 

trust in law enforcement. Because the City did not assert much less prove 

any substantial interference with an active investigation that involves or 

resembles endangering a witness or confidential source, the City did not 

carry its burden to justify withholding the recordings at issue. 

The City cannot meet its burden merely by asserting that disclosure 

of the recordings at issue somehow “could have made it more difficult to 

obtain the cooperation of witnesses and gather evidence as part of the 

investigation.” Return at 51. The City offered no evidence to show that any 

law enforcement investigation remained ongoing or that there were any 

witnesses who had not been interviewed. The City neither asserted nor 

proved that disclosure would endanger a witness or confidential source or 

cause any similar harm. Therefore, the City did not carry its burden of 

proof under A.B. 748. 

C. The City May Not Rely on Grounds Not Specified in A.B. 
748 to Justify Withholding Critical Incident Recordings. 

The City cannot justify withholding the recordings at issue by 

contending that disclosure “would have caused trauma to the victims and 

interfered with Abril’s right to a fair trial.” Return at 51. A.B. 748 mandates 

that critical incident recordings “may be withheld only” for the reasons 

specified in the statute. Gov’t Code § 7923.625 (emphasis added). By its 

terms, the statute precludes any other alleged justification for denying 

public disclosure of critical incident recordings. 

The only grounds for denying public disclosure under A.B. 748 are 

that “disclosure would substantially interfere with the investigation, such as 
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by endangering the safety of a witness or a confidential source” or that “the 

public interest in withholding a video or audio recording clearly outweighs 

the public interest in disclosure because the release of the recording would, 

based on the facts and circumstances depicted in the recording, violate the 

reasonable expectation of privacy of a subject depicted in the recording” 

and that privacy interest “cannot adequately be protected through 

redaction.” Gov’t Code § 7923.625(a)(1), (b)(1)–(2); see also L.A. Cnty. 

Bd. of Supervisors v. Superior Ct., 2 Cal. 5th 282, 292 (2016) (holding 

CPRA “requires public agencies to use the equivalent of a surgical scalpel 

to separate those portions of a record subject to disclosure from privileged 

portions” as long as the exempt portions are “reasonably segregable”). 

The statute does not include alleged trauma or interference with a fair trial 

as grounds to withhold critical incident recordings. Accordingly, any such 

assertions are not cognizable in this action for disclosure under A.B. 748. 

It might be argued that such assertions could be made under the 

CPRA’s catchall exemption, which requires an agency to prove “on the 

facts of the particular case the public interest served by not disclosing the 

record clearly outweighs the public interest served by disclosure of the 

record.” Gov’t Code § 7922.000. However, the catchall exemption “cannot 

logically be applied” based on the content of the recordings at issue because 

“the Legislature has created a specific exemption” for those records. City of 

Hemet v. Superior Ct., 37 Cal. App. 4th 1411, 1421 (1995). Here, A.B. 748 

is the statute on point to critical incident recordings, and it mandates that 

such recordings may be withheld only for the reasons listed in the statute. 

Accordingly, the catchall exemption does not apply to this case.4 

 
4 The City makes no claim that Petitioner’s request for the recordings at 
issue was “overbroad or unduly burdensome,” City of San Jose v. Superior 
Ct., 2 Cal. 5th 608, 627 (2017), even if such a claim could justify 
withholding recordings covered by A.B. 748. 
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Even assuming it could, the City cannot carry its burden under the 

catchall exemption to “demonstrate a clear overbalance on the side of 

confidentiality.” ACLU Found. v. Superior Ct., 3 Cal. 5th 1032, 1043 

(2017). Courts must apply the catchall exemption skeptically, lest it be 

“used as a pretext for keeping information secret for improper reasons, such 

as to avoid embarrassment over mistakes, incompetence, or wrongdoing.” 

L.A. Unified Sch. Dist. v. Superior Ct., 228 Cal. App. 4th 222, 250 (2014).  

The City’s “mere assertion of possible endangerment” to its alleged 

interests cannot justify withholding records under the catchall exemption. 

Long Beach Police Officers’ Ass’n, 59 Cal. 4th at 74 (quoting CBS, 42 Cal. 

3d at 652). Its assertions about alleged trauma or interference with a fair 

trial could be said of many cases involving critical incidents. The City’s 

argument thus proves too much, as it could be invoked to prevent 

disclosure of critical incident recordings whenever a related criminal case is 

pending. That result would violate the plain language and legislative intent 

of A.B. 748, which contains no such provision. See Petition at 35–36. 

The Legislature made the policy judgment that prompt disclosure of critical 

incident recordings is essential to building public trust in law enforcement, 

and that judgment must be respected. 

To adopt the City’s position would eviscerate A.B. 748 and 

undermine the policy of transparency adopted by the Legislature. If the 

recordings are disclosed and published, those who do not wish to see them 

need not watch them. To the extent that the right to a fair trial is at issue, it 

cannot justify withholding the recordings, because the court can ensure a 

fair trial without depriving the public of vital information to which it is 

entitled. The mere existence of pretrial publicity does not automatically 

prevent a fair trial, nor must jurors be entirely ignorant of a case as long as 

they can set aside any previous knowledge and impartially reach a verdict 

based on the evidence admitted in court. Skilling v. United States, 561 U.S. 
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358, 381 (2010); Neb. Press Ass’n v. Stuart, 427 U.S. 539, 565 (1976); 

People v. Famalaro, 52 Cal. 4th 1, 31 (2011); People v. Riggs, 44 Cal. 4th 

248, 281 (2008); People v. Cooper, 53 Cal. 3d 771, 807 (1991). Even when 

potential jurors are exposed to pretrial publicity, the court can ensure a fair 

trial through appropriate voir dire and cautionary instructions, as well as a 

continuance or change of venue if necessary. NBC Subsidiary (KNBC-TV), 

Inc. v. Superior Ct., 20 Cal. 4th 1178, 1223–25 (1999).  

Nor can withholding the recordings be justified based on speculation 

that “recollection” of witnesses might be “tainted” by viewing them. Return 

at 31; see S. Coast Newspapers v. Superior Ct., 85 Cal. App. 4th 866, 873 

(2000) (overturning order against publishing defendants’ photographs 

based on concern for “right to a fair trial” where record showed no 

“substantial probability that, absent the prior restraint, the witnesses’ in-

court identifications of the defendants would be based on photographs seen 

in the newspapers rather than their observations of the perpetrators at the 

crime scene”). 

Therefore, public records cannot be withheld on the ground of 

ensuring a fair trial when that objective can be achieved through 

alternatives such as “searching voir dire, clear and emphatic cautionary 

instructions, a change of venue, continuance of the trial date, and 

sequestration of the jury.” Seattle Times Co. v. Serko, 243 P.3d 919, 927 

(Wash. 2010) (citation omitted) (reversing order against disclosing public 

records of investigation related to trial of alleged accomplices of shooter 

who killed four officers). For these reasons, the City cannot invoke the right 

to a fair trial as a reason to withhold critical incident recordings. 
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IV. CONCLUSION 

For the foregoing reasons and those stated by Petitioner, this Court is 

respectfully requested to grant the Petition and order the relief requested by 

Petitioner. 

Dated: January 10, 2025  
FIRST AMENDMENT COALITION 

 
 

 
By: /s/ John David Loy 

 John David Loy  
Attorney for Amicus Curiae 
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