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 Petitioner First Amendment Coalition (“Petitioner”), a non-profit organization, petitions 

the Court, through this Verified Petition for Writ of Mandate/Complaint, to command 

Respondents/Defendants County of San Diego, Summer Stephan, in her official capacity as the 

District Attorney for the County of San Diego and and Does 1-10 (the County, Stephan and Does 

1-10 are sometimes referred to collectively herein as “Respondents”) to comply with the 

California Public Records Act (“CPRA”), Government Code §§ 6250, et seq., and California 

Constitution, Article 1, Section 3(b), and to declare that Respondents have failed to do so.  By this 

Verified Petition/Complaint Petitioner alleges: 

INTRODUCTION 

1. The CPRA and California’s Constitution give the people a right to see the records 

of California’s public agencies and officials.  James Madison explained over 200 years ago that 

public access to information about our government and the activities of our public officials is 

fundamental to our democracy:  “Knowledge will forever govern ignorance and a people who 

mean to be their own governors must arm themselves with the power knowledge gives.  A popular 

government without popular information or the means of acquiring it, is but a prologue to a farce 

or a tragedy or both.”  San Gabriel Tribune v. Superior Court, 143 Cal. App. 3d 762, 772 (1986).  

Consistent with this principle, the California Legislature declared in the CPRA that “access to 

information concerning the conduct of the people’s business is a fundamental and necessary right 

of every person in this state.”  Gov’t C. § 6250.  In 2004, California voters added a provision to 

California’s Constitution reinforcing the “right of access to information concerning the conduct of 

the people’s business, and, therefore, … the writings of public officials and agencies shall be open 

to public scrutiny.”  Cal. Const., art. 1, § 3(b).   

2. Through this Verified Petition/Complaint, Petitioner seeks disclosure of public 

records relating to sexual harassment and sexual misconduct claims made against employees of 

the San Diego County District Attorney’s Office.  Such records are of significant public interest, 

as highlighted by the increased scrutiny paid to issues of sexual harassment and misconduct within 

the past year as highlighted by the “#MeToo Movement”—a movement that has thrown into sharp 
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relief both the right of the public to know when the powerful abuse their authority, and the 

salutary social benefits of such transparency.  While public transparency and accountability are 

important for all governmental agencies, the San Diego County District Attorney’s Office holds a 

special place of public trust by nature of the great power the people of San Diego County have 

granted it—the power to limit the physical liberty, and even lives, of those it prosecutes. The San 

Diego District Attorney’s Office website notes that each year, its 300-plus prosecutors file 

approximately 40,000 criminal cases on behalf of the County’s more than three million residents.  

The office has enormous discretion to pursue criminal prosecutions, or not, and the people are 

entitled to see and understand how the office investigates misconduct by those who carry out this 

solemn mission – and to see how it punishes, or not, those who violate the rules and regulations of 

the District Attorney’s Office, or the laws of the State of California.  

3. Petitioner brings this action because although the public has a right to know about 

sexual harassment and sexual misconduct claims lodged against those employed by San Diego 

County District Attorney’s Office, the County has refused to provide such public records in 

violation of the CPRA and the California Constitution. 

THE PARTIES 

4. Petitioner First Amendment Coalition, formerly known as the California First 

Amendment Coalition, is a nonprofit public interest organization based in San Rafael, California 

and incorporated under California’s nonprofit law and tax exempt under Section 501(c)(3) of the 

Internal Revenue Code.  The First Amendment Coalition is dedicated to advancing free speech, 

more open and accountable government, and public participation in civic affairs, including by 

protecting and promoting the “people’s right to know” about their government so that they may 

hold it accountable.  The First Amendment Coalition is supported mainly by grants from 

foundations and individuals, but receives some of its funding from for-profit news media, law 

firms organized as corporations and partnerships, and other for-profit companies. 

5. Respondent County of San Diego (the “County”) is a public agency and local 

agency subject to, and obligated to comply with, the CPRA and Article 1, Section 3(b) of the 

California Constitution.  Respondent Summer Stephan, sued in her official capacity, is the duly 
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elected District Attorney for the County, and is responsible for the operations of the District 

Attorney’s Office, including, upon information and belief, without limitation compliance with the 

CPRA and Article 1, Section 3(b) of the California Constitution.  The County Administration 

Center is located at 1600 Pacific Highway, San Diego, CA 92101.  The San Diego County District 

Attorney’s Office is a department of the County, and its main offices are located at the Hall of 

Justice, 330 W. Broadway, San Diego, CA 92101. 

6. The true names of Respondents named herein as Does 1 through 10, inclusive, are 

sued in their official capacities and are presently unknown to Petitioner, which therefore sues such 

Respondents by fictitious names.  Petitioner will amend this Complaint to show the true names 

and identities of these Respondents when they have been ascertained.  Does 1-10 are responsible 

for the denial of access to the requested records as alleged herein. 

7. Petitioner is informed and believes, and thereon alleges, that each Respondent 

herein was the agent or employee of each of the other co-Respondents and, in doing the things 

hereinafter alleged, was acting within the course and scope of such agency or employment and 

with the permission and consent of their co-Respondents. 

VENUE AND JURISDICTION 

8. The relief sought by Petitioner is expressly authorized under Government Code 

§§ 6258 and 6259(a), Civil Procedure Code §§ 1060 and 1085, et seq. and Article 1, Section 3(b) 

of the California Constitution.  Venue is proper under Civil Procedure Code §§ 394 and 395 and 

under Government Code § 6259(a).  Petitioner is informed and believes that some or all of the 

materials to which it seeks access are situated in San Diego County, and that the acts and events 

giving rise to the claims, including the denial of access to public records, occurred in the County 

of San Diego.    

GENERAL ALLEGATIONS 

9. On April 5, 2018, David Snyder, the Executive Director of the First Amendment 

Coalition, made a written CPRA request to Tanya Sierra, the Public Affairs Officer of the San 

Diego County District Attorney’s Office (the “April 5, 2018 Request”).  That request sought: “All 

records relating to sexual misconduct and/or sexual harassment claims lodged against 
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employees of the San Diego County District Attorney’s office, including but not limited to 

records of investigations and discipline decisions resulting from those claims since January 

1, 2013.”  (Bold emphasis in original).  A true and correct copy of the April 5, 2018 Request is 

attached hereto as Exhibit 1 and incorporated here as if set forth in full. 

10. Although the County was required to respond to the April 5, 2018 Request within 

10 days pursuant to Government Code § 6253(c), i.e., by no later than April 15, 2018, the County 

failed to provide a timely response, nor did the County timely grant itself an extension.  The 

County’s failure to abide by Government Code § 6253(c) constitutes a waiver any claimed 

exemptions to the April 5, 2018 CPRA Request.  In any event, no exemptions warrant the 

wholesale or partial withholding of records subject to the April 5, 2018 Request. 

11. On April 20, 2018, Deputy District Attorney Elizabeth Renner replied to the April 

5, 2018 Request.  Although she claimed that Petitioner’s April 5, 2018 Request was “granted in 

part and denied in part,” she and the County refused to produce any public records responsive to 

the request.  Instead, and contrary to the requirements of the CPRA, she provided brief two-

sentence narrative “summaries” of four incidents involving employees of the San Diego District 

Attorney’s Office, but added that “[t]o the extent that there are responsive physical records 

containing the same information already discussed, they will not be disclosed.”  (Emphasis added.)  

Moreover, the “summaries” provided by Deputy District Attorney Renner appear to be prepared 

with an eye towards public relations, as they were prefaced with statements such as “none of the 

claims resulted in monetary claims or awards.”  Ms. Renner also identified and provided similarly 

terse summaries of “two additional incidents” involving a District Attorney Investigator and a 

Deputy District Attorney, but she again did not agree to produce any responsive public records 

regarding those two incidents.  Ms. Renner also claimed that the records sought were exempt from 

disclosure under the CPRA.  A true and correct copy of Deputy District Attorney Renner’s April 

20, 2018 letter (the “April 20 Letter”) is attached hereto as Exhibit 2 and incorporated here as if 

set forth in full. 

12. On April 25, 2018, the First Amendment Coalition’s David Snyder responded.  He 

objected to the County’s refusal to produce any responsive public records and provided legal 
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authorities supporting disclosure.  He also added a Supplemental Request (the “April 25, 2018 

Supplemental Request”) seeking: “(1) All records relating to the 2015 and 2016 incidents 

described on page 3 of the April 20 Letter; and (2) Any and all writings, as that term is 

defined under Cal. Gov. Code Section 6252(g), relating to complaints or allegations of sexual 

misconduct, including but not limited to sexual harassment, against any employee of the San 

Diego County District Attorney’s office, including but not limited to investigation reports, 

interview statements, documentary evidence reviewed during any investigation by the San 

Diego County DA’s office, notices to employees, correspondence to or from complainants 

and discipline or action taken by San Diego County DA’s office in response to such 

complaints or allegations.   [E]ncompasses any and all writings (as defined above) created, 

sent or received after January 1, 2013.”  (Bold emphasis in original.)  Mr. Snyder added: 

“Please note that this request is not limited to ‘formal’ allegations or complaints--i.e., complaints 

or allegations that have been processed through any HR department--but any and all investigations 

into alleged, reported or suspected sexual misconduct and/or harassment.”  A true and correct copy 

of the April 25, 2018 letter, which includes the April 25, 2018 Supplemental Request, is attached 

hereto as Exhibit 3 and incorporated here as if set forth in full. 

13. On May 4, 2018, Elizabeth Renner from the San Diego County District Attorney’s 

Office responded to Mr. Snyder’s April 25, 2018 letter.  While Ms. Renner provided some 

additional information regarding the various incidents she had previously mentioned in her April 

20, 2018, she again failed to agree to disclose any public records in response to the April 5, 2018 

Request. She also refused to provide any public records in response to the first request in the April 

25, 2018 Supplemental Request, and stated that the County needed more time to determine 

whether there were any documents responsive to second request in the April 25, 2018 

Supplemental Request.  Ms. Renner also claimed that the records sought were exempt from 

disclosure under the CPRA.  A true and correct copy of Ms. Renner’s May 4, 2018 letter is 

attached hereto as Exhibit 4 and incorporated here as if set forth in full. 

14. On June 5, 2018, Deputy District Attorney Renner sent another letter to Mr. Snyder 

regarding request #2 from the April 25, 2018 Supplemental Request.  Once again, Ms. Renner and 



 

 -7- PETITION FOR WRIT OF MANDATE 
   
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

the County refused to produce any responsive records.  Ms. Renner also claimed that the records 

sought were exempt from disclosure under the CPRA.  A true and correct copy of Ms. Renner’s 

June 5, 2018 letter is attached hereto as Exhibit 5 and incorporated here as if set forth in full. 

15. To date, the First Amendment Coalition has received no records in response to 

either the April 5, 2018 Request or the April 25, 2018 Supplemental Request. 

16. The delay and failure to produce any records responsive to the April 5, 2018 

Request or the April 25, 2018 Supplemental Request are unlawful.   

 

FIRST CAUSE OF ACTION 

(Violation of The California Public Records Act, Cal. Gov’t C. §§ 6250, et seq.  

against all Respondents) 

17. Petitioner realleges Paragraphs 1 through 16 above as though fully incorporated 

herein. 

18. The April 5, 2018 Request and the April 25, 2018 Supplemental Request each 

request public records as defined by the CPRA. 

19. Respondents violated the CPRA by failing to produce any records in response to 

the April 5, 2018 Request or the April 25, 2018 Supplemental Request.   

20. There are no exemptions or exceptions to the CPRA that warrant withholding 

materials sought by the April 5, 2018 Request or the April 25, 2018 Supplemental Request, in 

whole or in part, and, even if there were – which Petitioner does not concede – such exemptions 

and exceptions have been waived. 

21. An actual controversy exists as to whether the materials subject to the April 5, 2018 

Request and the April 25, 2018 Supplemental Request must be disclosed, and whether those 

records, or any part thereof, are exempt from disclosure.  Petitioner is entitled to an order 

declaring that it is entitled to materials sought by the April 5, 2018 Request and the April 25, 2018 

Supplemental Request, and that such materials must be made available to Petitioner and the public 

immediately. 

22. Under Government Code § 6258, Petitioner also is entitled to institute proceedings 
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for a writ of mandate to enforce its rights and the public’s right to obtain materials responsive to 

the April 5, 2018 Request and the April 25, 2018 Supplemental Request.  Furthermore, under 

Government Code § 6258, Petitioner is entitled to have the proceedings resolved on an expedited 

basis consistent “with the object of securing a decision as to these matters at the earliest possible 

time.”  Gov’t C. § 6258. 

 

SECOND CAUSE OF ACTION 

(Violation of Article 1, Section 3(b) of the California Constitution against all Respondents) 

23. Petitioner realleges Paragraphs 1 through 22 above as though fully incorporated 

herein. 

24. Article 1, Section 3(b) of the California Constitution, passed by an overwhelming 

majority of voters in November 2004, reflects a paramount public interest in access to information 

about how the government is conducting the people’s business. 

25. This constitutional amendment expressly requires that any statute, court rule or 

other authority must be broadly construed if it furthers the public’s right of access and narrowly 

construed if it limits the right of access.  Cal. Const., art. 1, § 3(b)(2). 

26. The materials sought by the April 5, 2018 Request and the April 25, 2018 

Supplemental Request are clearly encompassed within these constitutional mandates regarding the 

public’s right of access to writings of public officials and agencies. 

27. Respondents have violated the mandates of Article 1, Section 3(b) of the California 

Constitution by failing to promptly disclose materials responsive to the April 5, 2018 Request and 

the April 25, 2018 Supplemental Request. 

28. An actual controversy exists as to whether the materials responsive to the April 5, 

2018 Request and the April 25, 2018 Supplemental Request must be disclosed and whether those 

records are exempt from disclosure.  Petitioner is entitled to an order declaring that it is entitled to 

materials sought by the April 5, 2018 Request and the April 25, 2018 Supplemental Request, and 

that such materials must be made available to Petitioner and the public immediately. 

29. Petitioner is also entitled to institute proceedings for a writ of mandate to enforce 



 

 -9- PETITION FOR WRIT OF MANDATE 
   
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

its and the public’s rights to obtain materials responsive to the April 5, 2018 Request and the April 

25, 2018 Supplemental Request. 

 

PRAYER FOR RELIEF 

Therefore, Petitioner First Amendment Coalition prays for writ relief and judgment as 

follows:  

1. That this Court issue a peremptory writ of mandate or other order under the seal of 

this Court, directing Respondents to immediately disclose to Petitioner the requested materials at 

issue currently being withheld; or, alternatively, that this Court immediately issue an alternative 

writ of mandate or order to show cause under the seal of this Court, setting a hearing on this 

matter as early as possible, preceded by an in camera review of the withheld materials at issue or a 

representative sample thereof, and directing Respondents, to show cause why they should not 

immediately provide the requested materials, and thereafter issue a writ of mandate or other order 

under the seal of this Court, directing Respondents to immediately disclose to Petitioner the 

requested materials at issue currently being withheld.  See Gov’t C. §§ 6258, 6259(a); Haynie v. 

Superior Court, 26 Cal. 4th 1061, 1073 (2001). 

2. That this Court issue a declaration that the withheld materials are public records as 

defined by California Government Code § 6252(e) in that they contain information relating to the 

conduct of the people’s business, prepared, owned, used or retained by Respondents and that 

Respondents violated the Public Records Act by failing to promptly make the materials available 

to Petitioner and the public. 

3. That this Court issue a declaration that the withheld materials are writings of public 

officials and agencies as set forth in Article 1, Section 3(b)(1) of the California Constitution and 

that Respondents violated the California Constitution by failing to promptly make the writings 

available to Petitioner and the public. 

5. The Court enter an order awarding costs and attorneys’ fees incurred in this action 

pursuant, inter alia, to California Government Code § 6259 and/or California Code of Civil 

Procedure §§ 1021.5, 1032, 1033.5, and any other applicable law, in addition to any other relief 
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April 5, 2018 
 Phone: 510-594-2600 

Tanya Sierra 
Public Affairs Officer 
San Diego County District Attorney’s Office 
tanya.sierra@sdcda.org 
 
Sent via Email  
 
Dear Ms. Sierra: 
 
On behalf of the First Amendment Coalition (“FAC”), I hereby request the records set 
forth below.  This request is submitted pursuant to the California Public Records Act 
(“CPRA”), Gov. Code sec. 6250 et seq.; the California Constitution, Article I, section 3; 
and FAC’s rights of access under California common law.  
 
FAC requests the following records: 

 
All records relating to sexual misconduct and/or sexual harassment claims 
lodged against employees of the San Diego County District Attorney’s office, 
including but not limited to records of investigations and discipline decisions 
resulting from those claims since January 1, 2013. 
 
When charges or complaints of wrongdoing are made regarding ordinary public 
employees, the right of access to public records requires disclosure of all “well-founded” 
complaints, the information upon which they are based, and any discipline imposed. 
(American Federation of State, County and Municipal Employees, et al. v. Regents of 
University of California (1978) 80 Cal.App.3d 913, 917; Bakersfield City School District 
v. Superior Court (2004) 118 Cal.App.4th 1041, 1046.)  Moreover, in the case of higher-
ranking public employees, disclosure of an investigation into misconduct is required 
even if the charges are found not to be reliable and the official is exonerated.  (BRV, 
Inc. v. Superior Court (2006) 143 Cal. App. 4th 742, 759.) 
     
FAC acknowledges that records relating to misconduct of sworn peace officers may be 
subject to withholding under the CPRA.  However, there are many employees of DA’s 
office, including Assistant and/or Deputy DA’s, who are not peace officers.   The DA’s 
office must produce responsive records as to such employees.  (See, e.g., Bakersfield, 



 

118 Cal.App.4th 1041; BRV, 143 Cal. App. 4th 742.) 
 
If any portion of the records requested is exempt from disclosure by express provisions 
of law, Government Code Section 6253(a) requires segregation and redaction of that 
material in order that the remainder of the information may be released.  If you believe 
that any express provision of law exists to exempt from disclosure all or a portion of the 
records FAC has requested, you must notify FAC of the reasons for the determination 
not later than 10 days from your receipt of this request letter.   (Cal. Gov’t. Code § 
6253(c).)  Any response to this request that includes a determination that the request is 
denied, in whole or in part, must be in writing.  (Cal. Gov’t. Code § 6255(b).) 
 
Gov’t. Code section 6253(d) prohibits the use of the 10-day period, or any provisions of 
the CPRA or any other law, “to delay access for purposes of inspecting public records.” 
 
In addressing this request, please keep in mind that the California Constitution 
expressly requires you to broadly construe all provisions that further the public’s right of 
access, and to apply any limitations on access as narrowly as possible.  Cal. Const., 
Art. 1, sec. 3(b)(2).  The CPRA recognizes “no limitations on access to a public record 
based upon the purpose for which the record is being requested, if the record is 
otherwise subject to disclosure.”  (Cal. Gov’t Code § 6257.5.)   
 
Please send all responses to my email address below.  Please contact me to obtain 
my consent before incurring copying costs, chargeable to FAC, in excess of $100.  
Thank you for your timely attention to this request.  
 

Sincerely,  
David Snyder 
Executive Director 
First Amendment Coalition 
dsnyder@firstamendmentcoalition.org 
415-460-5060 
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JESUS RODRIGUEZ 

ASSISTANT DISTRICT ATTORNEY 
 

 

 

OFFICE OF 

THE DISTRICT ATTORNEY 
COUNTY OF SAN DIEGO 

 

SUMMER STEPHAN 
DISTRICT ATTORNEY 

 

 

San Diego 

 330 West Broadway 

 San Diego, CA 92101 

 (619) 531-4040 

 

 http://www sandiegoda com

April 20, 2018 

 

David Snyder 

Executive Director 

First Amendment Coalition 

dsnyder@firstamendmentcoalition.org 

 

Re: California Public Records Act (CPRA) Request, DA # 18-52 

 

Dear Mr. Snyder, 

 

I am a designated custodian of records for the Office of the San Diego County 

District Attorney (SDCDA), and I am in receipt of your California Public Records Act 

(CPRA) request.  In your email, you stated that you seek: 

 

“All records relating to sexual misconduct and/or sexual harassment claims lodged 

against employees of the San Diego County District Attorney’s office, including but 

not limited to records of investigations and discipline decisions resulting from those 

claims since January 1, 2013.” 

 

  Government Code section 6254, subdivision (c) creates a CPRA exemption for 

personnel, medical, or similar files, the disclosure of which would constitute an 

unwarranted invasion of personal privacy.  However, the CPRA supports disclosure 

relating to a public employee’s wrongdoing under certain circumstances.  (American 

Federation of State etc. Employees v. Regents of University of California (1978) 80 

Cal.App.3d 913, 918; Bakersfield City School District v. Superior Court (2004) 118 

Cal.App.4th 1041, 1045-1046; and the authorities discussed further below.) 

 

 Therefore, your request is granted in part and denied in part.  I have conducted a 

reasonable search of our records and have identified the following four incidents as being 

responsive to your request.  None of the following four incidents involved Deputy 

District Attorneys, District Attorney Investigators, or management.  Further, none of the 

claims resulted in monetary claims or awards.   

 

• In 2013, a male staff supervisor made verbal statements to a female subordinate of 

a sexual nature.  The male employee resigned prior to discipline being imposed. 
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• In 2016, a male staff supervisor commented on the propriety of a female 

subordinate’s work attire and body, and made an inappropriate joke to the female 

employee.  The male employee was disciplined. 

 

• In 2016, a male employee, in a non-supervisorial position, made a gender-

offensive comment to a female co-worker after she received a promotion.  The 

male employee was disciplined. 

 

• In 2017, a male staff supervisor made comments of a sexual nature to a female 

subordinate and made unwelcome physical contact with the employee’s hair.  The 

male employee was disciplined.    

 

To the extent that there are responsive physical records containing the same 

information already discussed, they will not be disclosed.  Employees have a significant 

privacy interest in their personnel files, and the invasion of that privacy interest must be 

balanced against competing public policy interests.  (Marken v. Santa Monica-Malibu 

Unified School Dist. (2012) 202 Cal.App.4th 1250, 1270.)  Although the public has a 

legitimate interest in how the SDCDA enforces its sexual harassment policy, the internal 

staff employees in the above-mentioned incidents do not occupy positions of such public 

trust and responsibility that the CPRA mandates the disclosure of their identities and 

disciplinary records.  (See Marken, supra, 202 Cal.App.4th at pp. 1275-1276.)  

Therefore, a summarization of the incidents that provides information as to how the 

SDCDA enforces its sexual harassment policy meets the disclosure requirements of the 

CPRA.  Also, the identities of any complaining individuals will not be provided, as such 

knowledge does not further the public’s interest or provide information as to how the 

SDCDA responded to complaints.  (BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 

742, 759.)   

 

Further, as you acknowledge in your request, a different analysis applies to 

personnel records of sworn peace officers, such as District Attorney Investigators, 

employed by the SDCDA.  (Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 

1284-1286; Commission on Peace Officer Standards and Training v. Superior Court 

(2007) 42 Cal.4th 278, 286, 289; Pen. Code §§ 832.5, 832.7.)  Accordingly, peace officer 

personnel records that may include information such as discipline records, complaints, or 

investigations of complaints, are exempt from disclosure under the CPRA and cannot be 

provided.  (Commission on Peace Officer Standards, supra, 42 Cal.4th at pp. 289-290; 

Gov. Code, § 6254, subd. (k).)   

  

 Finally, there are two additional incidents that fall outside the scope of your 

request but are included because they were previously reported in the media and are 

public information.  
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• In 2015, a District Attorney Investigator made unwelcome physical contact with a 

female co-worker after work hours at a non-work location.  The District Attorney 

Investigator was suspended and transferred to a different location. The disciplinary 

information was previously made public by this Office with the Investigator’s 

consent.   

   

• In 2016, it was reported that a Deputy District Attorney took explicit photos in his 

office and sent text messages and photos during work hours.  Although there was 

no sexual harassment or misconduct complaint, an investigation was 

conducted.  The Deputy District Attorney resigned prior to discipline being 

imposed. 

 

 

Please let me know if you have any further questions.  

 

Sincerely, 

 

 

Elizabeth Renner 

Deputy District Attorney 
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April 25, 2018 
 Phone: 510-594-2600 

Elizabeth Renner 
Deputy District Attorney 
San Diego County District Attorney’s Office 
330 West Broadway 
San Diego, CA 92101 
Elizabeth.Renner@sdcda.org 
 
Sent via Email  
 
Dear Ms. Renner: 
 
This letter responds to your letter of April 20, 2018 (the April 20 Letter), which in turn 
responded to the California Public Records Act (CPRA) request I submitted on behalf of 
the First Amendment Coalition (FAC) on April 5, 2018. 
 
This letter also supplements FAC’s April 5 request as set forth below. 
 
The April 20 Letter states that “[t]o the extent there are responsive physical records” 
relating to the four incidents described in that letter, “they will not be disclosed.”  This is 
contrary to clear CPRA authority requiring the disclosure records relating to allegations 
of misconduct.  (See, e.g., AFSCME v. Regents of Univ. of Calif. (1979) 80 Cal.App.3d 
913, 918.) 
 
Thus, it is insufficient under California law for the San Diego County District Attorney 
(DA) to disclose only select, prepared summaries about instances where discipline was 
imposed as a result of complaints or allegations of sexual harassment or misconduct.  
The records themselves must be disclosed.  Please do so promptly.  
 
The April 20 Letter also states that the DA will not disclose “the identities or disciplinary 
records” of the employees accused in the incidents described, because those 
employees “do not occupy positions of such public trust and responsibility that the 
CPRA mandates the disclosure of their identities and disciplinary records.”  Here too the 
DA’s position is contrary to California law.  As held in cases including Bakersfield City 
School District v. Superior Court (2004) 118 Cal.App.4th 1041 and AFSCME, supra,  80 
Cal.App.3d 913, records relating to all “well-founded” complaints, the information upon 



 

which they are based, and any discipline imposed, must be produced -- irrespective of 
whether whether employees are high-ranking or not.  (Compare BRV, Inc. v. Superior 
Court (2006) 143 Cal. App. 4th 742, 759 [distinguishing higher-ranking public 
employees on the basis that disclosure of an investigation into misconduct is required 
even if the charges are found not to be reliable and the official is exonerated].) 
 
The above-noted authorities regarding complaints of misconduct hold that the privacy 
exemption under Gov. Code section 6254(c) gives way to the public interest in 
disclosure where complaints or allegations are “well founded.” Thus, the names of such 
employees must be disclosed.   
 
Please disclose all records relating to the incidents described in the April 20 Letter, 
including the identities of those accused and/or disciplined.   If FAC does not hear back 
from you by Wed., May 2, 2018, we will be forced to consider enforcing the public’s 
right of access in court. 
 
Finally, the  April 20 Letter notes two additional incidents involving a District Attorney 
Investigator and a Deputy District Attorney, and states that these incidents “fall outside 
the scope of [FAC’s] request.”  It is not clear why the DA believes these incidents fall 
outside the scope of FAC’s April 5 request, or whether the DA is withholding other 
records relating to allegations or complaints of sexual misconduct by Deputy District 
Attorneys or District Attorney Investigators.  
 
The DA is required to state whether it has responsive records and, if it is withholding 
those records, note that it is doing so and provide a basis for withholding them.  (Gov. 
Code 6253(c).) Thus, please state whether there are other records relating to sexual 
misconduct or harassment allegations and Deputy District Attorneys or District Attorney 
Investigators, and please produce such records or, if you believe they are subject to any 
exemption under the CPRA, please provide the legal basis for withholding under that 
exemption. 
 
Although we believe that the incidents described at page 3 of the April 20 Letter fall 
within the records FAC initially requested, we hereby supplement our request as 
follows: 
 
Supplemental Request 
 

(1) All records relating to the 2015 and 2016 incidents described on page 3 of 
the April 20 Letter; 

 



 

(2) Any and all writings, as that term is defined under Cal. Gov. Code Section 
6252(g), relating to complaints or allegations of sexual misconduct, 
including but not limited to sexual harassment, against any employee of 
the San Diego County District Attorney’s office, including but not limited to 
investigation reports, interview statements, documentary evidence 
reviewed during any investigation by the San Diego County DA’s office, 
notices to employee, correspondence to or from complainants and 
discipline or action taken by San Diego County DA’s office in response to 
such complaints or allegations.   encompasses any and all writings (as 
defined above) created, sent or received after January 1, 2013. 

 
Please note that this request is not limited to “formal” allegations or 
complaints--i.e., complaints or allegations that have been processed 
through any HR department--but any and all investigations into alleged, 
reported or suspected sexual misconduct and/or harassment. 

 
 
Please send all responses to my email address below.   
 
Thank you for your timely attention.  
 
Sincerely, 

 
David Snyder 
Executive Director 
First Amendment Coalition 
dsnyder@firstamendmentcoalition.org 
415-460-5060 
 
Cc: Tanya Sierra, tanya.sierra@sdcda.org 
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	April 5, 2018
	Phone: 510-594-2600
	Tanya Sierra
	Public Affairs Officer
	San Diego County District Attorney’s Office
	tanya.sierra@sdcda.org
	Sent via Email 
	Dear Ms. Sierra:
	On behalf of the First Amendment Coalition (“FAC”), I hereby request the records set forth below.  This request is submitted pursuant to the California Public Records Act (“CPRA”), Gov. Code sec. 6250 et seq.; the California Constitution, Article I, section 3; and FAC’s rights of access under California common law. 
	FAC requests the following records:
	All records relating to sexual misconduct and/or sexual harassment claims lodged against employees of the San Diego County District Attorney’s office, including but not limited to records of investigations and discipline decisions resulting from those claims since January 1, 2013.
	When charges or complaints of wrongdoing are made regarding ordinary public employees, the right of access to public records requires disclosure of all “well-founded” complaints, the information upon which they are based, and any discipline imposed. (American Federation of State, County and Municipal Employees, et al. v. Regents of University of California (1978) 80 Cal.App.3d 913, 917; Bakersfield City School District v. Superior Court (2004) 118 Cal.App.4th 1041, 1046.)  Moreover, in the case of higher-ranking public employees, disclosure of an investigation into misconduct is required even if the charges are found not to be reliable and the official is exonerated.  (BRV, Inc. v. Superior Court (2006) 143 Cal. App. 4th 742, 759.)
	FAC acknowledges that records relating to misconduct of sworn peace officers may be subject to withholding under the CPRA.  However, there are many employees of DA’s office, including Assistant and/or Deputy DA’s, who are not peace officers.   The DA’s office must produce responsive records as to such employees.  (See, e.g., Bakersfield, 118 Cal.App.4th 1041; BRV, 143 Cal. App. 4th 742.)
	If any portion of the records requested is exempt from disclosure by express provisions of law, Government Code Section 6253(a) requires segregation and redaction of that material in order that the remainder of the information may be released.  If you believe that any express provision of law exists to exempt from disclosure all or a portion of the records FAC has requested, you must notify FAC of the reasons for the determination not later than 10 days from your receipt of this request letter.   (Cal. Gov’t. Code § 6253(c).)  Any response to this request that includes a determination that the request is denied, in whole or in part, must be in writing.  (Cal. Gov’t. Code § 6255(b).)
	Gov’t. Code section 6253(d) prohibits the use of the 10-day period, or any provisions of the CPRA or any other law, “to delay access for purposes of inspecting public records.”
	In addressing this request, please keep in mind that the California Constitution expressly requires you to broadly construe all provisions that further the public’s right of access, and to apply any limitations on access as narrowly as possible.  Cal. Const., Art. 1, sec. 3(b)(2).  The CPRA recognizes “no limitations on access to a public record based upon the purpose for which the record is being requested, if the record is otherwise subject to disclosure.”  (Cal. Gov’t Code § 6257.5.)  
	Please send all responses to my email address below.  Please contact me to obtain my consent before incurring copying costs, chargeable to FAC, in excess of $100.  Thank you for your timely attention to this request. 
	Sincerely, 
	David Snyder
	Executive Director
	First Amendment Coalition
	dsnyder@firstamendmentcoalition.org
	415-460-5060
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	Phone: 510-594-2600
	Elizabeth Renner
	Deputy District Attorney
	San Diego County District Attorney’s Office
	330 West BroadwaySan Diego, CA 92101
	Elizabeth.Renner@sdcda.org
	Sent via Email 
	Dear Ms. Renner:
	This letter responds to your letter of April 20, 2018 (the April 20 Letter), which in turn responded to the California Public Records Act (CPRA) request I submitted on behalf of the First Amendment Coalition (FAC) on April 5, 2018.
	This letter also supplements FAC’s April 5 request as set forth below.
	The April 20 Letter states that “[t]o the extent there are responsive physical records” relating to the four incidents described in that letter, “they will not be disclosed.”  This is contrary to clear CPRA authority requiring the disclosure records relating to allegations of misconduct.  (See, e.g., AFSCME v. Regents of Univ. of Calif. (1979) 80 Cal.App.3d 913, 918.)
	Thus, it is insufficient under California law for the San Diego County District Attorney (DA) to disclose only select, prepared summaries about instances where discipline was imposed as a result of complaints or allegations of sexual harassment or misconduct.  The records themselves must be disclosed.  Please do so promptly. 
	The April 20 Letter also states that the DA will not disclose “the identities or disciplinary records” of the employees accused in the incidents described, because those employees “do not occupy positions of such public trust and responsibility that the CPRA mandates the disclosure of their identities and disciplinary records.”  Here too the DA’s position is contrary to California law.  As held in cases including Bakersfield City School District v. Superior Court (2004) 118 Cal.App.4th 1041 and AFSCME, supra,  80 Cal.App.3d 913, records relating to all “well-founded” complaints, the information upon which they are based, and any discipline imposed, must be produced -- irrespective of whether whether employees are high-ranking or not.  (Compare BRV, Inc. v. Superior Court (2006) 143 Cal. App. 4th 742, 759 [distinguishing higher-ranking public employees on the basis that disclosure of an investigation into misconduct is required even if the charges are found not to be reliable and the official is exonerated].)
	The above-noted authorities regarding complaints of misconduct hold that the privacy exemption under Gov. Code section 6254(c) gives way to the public interest in disclosure where complaints or allegations are “well founded.” Thus, the names of such employees must be disclosed.  
	Please disclose all records relating to the incidents described in the April 20 Letter, including the identities of those accused and/or disciplined.   If FAC does not hear back from you by Wed., May 2, 2018, we will be forced to consider enforcing the public’s right of access in court.
	Finally, the  April 20 Letter notes two additional incidents involving a District Attorney Investigator and a Deputy District Attorney, and states that these incidents “fall outside the scope of [FAC’s] request.”  It is not clear why the DA believes these incidents fall outside the scope of FAC’s April 5 request, or whether the DA is withholding other records relating to allegations or complaints of sexual misconduct by Deputy District Attorneys or District Attorney Investigators. 
	The DA is required to state whether it has responsive records and, if it is withholding those records, note that it is doing so and provide a basis for withholding them.  (Gov. Code 6253(c).) Thus, please state whether there are other records relating to sexual misconduct or harassment allegations and Deputy District Attorneys or District Attorney Investigators, and please produce such records or, if you believe they are subject to any exemption under the CPRA, please provide the legal basis for withholding under that exemption.
	Although we believe that the incidents described at page 3 of the April 20 Letter fall within the records FAC initially requested, we hereby supplement our request as follows:
	Supplemental Request
	(1) All records relating to the 2015 and 2016 incidents described on page 3 of the April 20 Letter;
	(2) Any and all writings, as that term is defined under Cal. Gov. Code Section 6252(g), relating to complaints or allegations of sexual misconduct, including but not limited to sexual harassment, against any employee of the San Diego County District Attorney’s office, including but not limited to investigation reports, interview statements, documentary evidence reviewed during any investigation by the San Diego County DA’s office, notices to employee, correspondence to or from complainants and discipline or action taken by San Diego County DA’s office in response to such complaints or allegations.   encompasses any and all writings (as defined above) created, sent or received after January 1, 2013.
	Please note that this request is not limited to “formal” allegations or complaints--i.e., complaints or allegations that have been processed through any HR department--but any and all investigations into alleged, reported or suspected sexual misconduct and/or harassment.
	Please send all responses to my email address below.  
	Thank you for your timely attention. 
	Sincerely,
	David Snyder
	Executive Director
	First Amendment Coalition
	dsnyder@firstamendmentcoalition.org
	415-460-5060
	Cc: Tanya Sierra, tanya.sierra@sdcda.org





