10
11
12
13
14
15
16
17
18
19
20
21
G5
23
24
25
26
27
28

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
A Limited Liability Partnership
Including Professional Corporations
JAMES M. CHADWICK, Cal. Bar No. 157114
LAURA E. JEHL, Cal. Bar No. 157323
JULIE A. BAUMAN, Cal. Bar No. 301489
379 Lytton Avenue
Palo Alto, California 94301-1479
Telephone:  650.815.2600
Facsimile: 650.815.2601
Email Jjchadwick@sheppardmullin.com
ljehl@sheppardmullin.com
jbauman(@sheppardmullin.com

FIRST AMENDMENT COALITION

DAVID E. SNYDER, Cal. Bar No. 262001
534 4th Street, Suite B

San Rafael, CA 94901-3334

Telephone: (415) 460-5060

Facsimile: (415) 460-5155

Email: dsnyder@firstamendmentcoalition.org

Attorneys for FIRST AMENDMENT COALITION

iENDORsE
L
MAY 2 6 2017
Clark of the Court
Superior Coun of QA Gounty of Banta Clara

BY.. DEPUTY
J. CAO-NGUYEN

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

FIRST AMENDMENT COALITION, Case No.

17 E¥310994

Petitioner, VERIFIED PETITION FOR WRIT OF

MANDATE PURSUANT TO THE

V. CALIFORNIA CONSTITUTION AND

THE CALIFORNIA PUBLIC RECORDS

CITY OF MILPITAS, ACT, AND COMPLAINT FOR

Date:
Time:
Dent.:

A

DECLARATORY AND INJUNCTIVE
Respondent. RELIEF

J

9jld ' xXejy

SMRH:483004639.4 Verified Petition for Writ of Mandate and Complaint




© 00 ~N o o b~ w NP

T T N B N N T N T N T N O N N I T e i e =
©® N o U B~ W N P O © ©® N o o~ W N L O

Petitioner First Amendment Coalition (“FAC” or “Petitioner”) petitions this Court for a
writ of mandate directed to Respondent City of Milpitas (“City” or “Respondent”) commanding
Respondent to comply with the California Public Records Act, Government Code section 6250 et
seq. (“CPRA”), Atrticle I, section 3(b) of the California Constitution (“Article I, section 3(b)”), and
the Milpitas Open Government Ordinance, Milpitas Municipal Code Title I, Chapter 310 (the
Milpitas Sunshine Ordinance”), by promptly making available records concerning the conduct of
the people’s business.

Petitioner avers as follows:

PARTIES

1. FAC is a nonprofit public interest organization organized under the laws of the
state of California and doing business in the state of California. FAC is dedicated to advancing
free speech, more open and accountable government, and public participation in civic affairs.
Under the CPRA (Government Code section 6258), Article I, section 3(b), and the Milpitas
Sunshine Ordinance (section 1-310-320(f)), FAC is entitled to pursue its right of access to the
records sought herein by petitioning this Court for a writ of mandate and/or declaratory and
injunctive relief prohibiting the City from withholding the records FAC has requested, and
compelling the City to make those records public.

2. Pursuant to California law and the Milpitas Sunshine Ordinance, the City prepares
and collects information regarding the conduct and activities of its City Council members and
employees, and maintains records regarding the their conduct and activities. As a city and a
municipal corporation, the City is a local agency for purposes of the CPRA, and has a mandatory
duty to comply with its provisions. (See Government Code sections 6252-6253.) The City has
also adopted the Milpitas Sunshine Ordinance, which imposes disclosure obligations and other
requirements on the City in addition to and greater than those imposed by California law. (See
Milpitas Municipal Code Title I, section 1-310-1.10, et seq.)

JURISDICTION AND VENUE

3. The Court has jurisdiction of this matter under Acrticle I, section 3 of the California

Constitution, the CPRA, and Code of Civil Procedure section 1085. Venue is proper in this Court
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under Government Code section 6259(a) and Code of Civil Procedure section 393 because the

City of Milpitas is located in the County of Santa Clara, California.

FACTS

Charges of Misconduct by Milpitas City Manager Tom Williams
and Milpitas Mayor Richard Tran

4, The Mayor of Milpitas, Richard Tran (“Mayor” or “Tran”), has repeatedly accused
Milpitas City Manager Tom Williams (“City Manager” or “Williams”) of poor performance and
misconduct in office, including in numerous statements made by Tran that have been published by
the media and/or on Tran’s Facebook page.

5. For example, on October 28, 2016, the following statements by Tran were
published by the Mercury News: “If elected, | would make it a top priority to do a formal
performance review of our City Manager Tom Williams;” “As the our [sic] nation continues to
recover from the Great Recession and our Valley has become prosperous from the tech boom,
Mr. Williams has found ways to harm our city;” and “Mr. Williams’ actions are hurting
taxpayers.” A true and correct copy of the October 28, 2016 news article is attached hereto as
Exhibit 1 and is incorporated herein by reference.

6. As another example, on March 15, 2017, the Mercury News published an article
titled “Milpitas: Mayor calls for independent performance review of city manager.” This article
included the following statements by Tran: “I knew before hand [sic] there needed to be greater
accountability in city hall, particularly with the lawsuit settlements . . . . | would read about these
lawsuit settlements and it was a concern to me . . . . over a million [dollars] have been spent on
lawsuit settlements and as the mayor | don’t find that acceptable.” A true and correct copy of the

March 15, 2017 news article is attached hereto as Exhibit 2 and is incorporated herein by

reference.
7. On April 13, 2017, counsel for Williams wrote a letter to Tran and City Attorney
Christopher Diaz (“City Attorney” or “Diaz”) detailing various instances of Tran’s alleged

disparagement of Williams, and asserting that this alleged disparagement violated 42 U.S.C.

§ 1983, the Ralph M. Brown Act, California Government Code 8§88 54950 et seq., and the City
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Council’s rules and policies. Williams also made charges of age discrimination against the
Mayor. Williams is seeking damages for the alleged violations. This letter was obtained and
published by the media. See, e.g., San Jose Inside, Milpitas City Manager Demands $1 Million,
Seeks Injunction, available at http://www.sanjoseinside.com/2017/04/28/milpitas-city-manager-
threatens-mayor-with-1-million-demand/, and the letter, available at
http://www.sanjoseinside.com/wp-content/uploads/2017/04/\Web-Version-Demand-
Correspondence-4.12.17-FINAL-c1.pdf. A true and correct copy of this letter as published by the
press (the “Claim Letter”) is attached hereto as Exhibit 3 and is incorporated herein by reference.

8. A Notice of Special Meeting and corresponding agenda was published in advance
of the April 18 City Council meeting. This agenda detailed that the following would be discussed
during closed session: “CONFERENCE WITH LEGAL COUNSEL, ANTICIPATED
LITIGATION [1] City as Defendant - Pursuant to Government Code Section 54956.9(d)(2).” A
true and correct copy of the Notice of Special Meeting is attached hereto as Exhibit 4 and is
incorporated herein by reference.

9. On April 18, 2017, the Milpitas City Council held a closed session meeting. On
information and belief, Williams’s charges against Tran and his Claim Letter were apparently
discussed at this meeting. However, the Claim Letter predates the April 18, 2017 meeting.

Members of the Media Send CPRA Requests to the City

10. On information and belief, on April 19, 2017, the City received a CPRA request
from Aliyah Mohammed, Reporter and Social Media Coordinator / Editorial for Bay Area News
Group, for “any and all documents related to” the April 18, 2017 closed session meeting of the
City Council. A true and correct copy of the April 19 CPRA request is attached hereto as Exhibit
5 and is incorporated herein by reference.

11.  Oninformation and belief, the City received two additional CPRA requests:
another one from Aliyah Mohammed on April 19, 2017, and one from Jennifer Wadsworth on
April 21, 2017 (collectively with the April 19 CPRA request, “Media CPRA Requests™). Both

requests sought production of various emails between Williams and members of the City
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government. True and correct copies of these CPRA requests are attached hereto as Exhibits 6
and 7 and are incorporated herein by reference.

12.  On April 28, 2017, Williams appeared ex parte in the Santa Clara County Superior
Court, seeking a temporary restraining order and an order to show cause re preliminary injunction
to prohibit the City from releasing the documents requested under the Media CPRA Requests.
Section 1-310-3.20(i) of the Milpitas Sunshine Ordinance provides that “[t]he Milpitas City
Attorney’s office shall act to protect and secure the rights of the people of Milpitas to access
public information.” However, on information and belief, the City Attorney’s office did not
oppose the City Manager’s application, and no one else appeared to oppose the ex parte
application. A true and correct copy of this application for a temporary restraining order is
attached hereto as Exhibit 8 and is incorporated herein by reference.

13. The court granted Williams’ application and issued an order entitled “Order re
Plaintiff’s Ex Parte Application for Temporary Restraining Order and Order to Show Cause re:
Preliminary Injunction” (“Williams TRO”). The Williams TRO prohibited the City, the City
Clerk, and the City Attorney from disclosing public records and required them to show cause why
a preliminary injunction should not be granted enjoining them from producing or disclosing the

documents requested in the Media CPRA Requests. The Williams TRO stated, in part:

Defendants City of Milpitas, Mary Lavelle and Christopher Diaz
(collectively "Defendants"), their officers, agents, employees,
attorneys and representatives and each of them, SHALL NOT
PRODUCE OR DISCLOSE Plaintiff’s Letter, Plaintiff’s personnel
records, Plaintiff’s performance evaluations or any meeting minutes,
emails or other documents which reference, pertain, discuss, or relate
to the Letter or Plaintiff’s personnel records or performance
evaluations (collectively "The Documents"), to Aliyah Mohammed,
Jennifer Wadsworth, or any other member of the public pursuant to a
CPRA request unless otherwise agreed by all parties . . . .

A true and correct copy of the Williams TRO is attached hereto as Exhibit 9 and is incorporated
herein by reference.
Additional Misconduct by the City Manager
14, On May 17, 2017, a letter written by the City Attorney to the City Council was

obtained by the media. According to press reports, the letter states that Williams used a City
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credit card to pay $7,000 in legal fees to the attorney personally representing Williams against
Tran and the City, and signed off on the expenses as “official city business.” The letter also states
that Williams attempted to charge $30,000 in City funds to pay the same attorney after the initial
$7,000 was paid. True and correct copies of press reports describing this letter are attached hereto

as Exhibits 12 and 13 and are incorporated herein by reference.

15. On May 19, 2017, Williams was reportedly placed on indefinite administrative
leave, according to an announcement by Milpitas City Attorney Christopher Diaz. True and
correct copies of press reports of the City Attorney’s announcement are attached hereto as

Exhibits 13 and 14 and are incorporated herein by reference.

FAC’s Request to the City for Disclosure of Public Records
16. On May 10, 2017, pursuant to the CPRA, Atrticle I, section 3(b), California
common law, and the Milpitas Sunshine Ordinance, FAC requested certain records from the City
pertaining to the alleged misconduct of Williams and statements made by Tran (“FAC CPRA
Request”). A true and correct copy of the FAC CPRA Request is attached hereto as Exhibit 10
and is incorporated herein by reference.

17.  Specifically, FAC requested the following records:

(1) The letter dated April 13, 2017, sent to Milpitas Mayor Rich Tran
and City Attorney Christopher Diaz by counsel for City Manager
Tom Williams, and any related correspondence;

(2) All records supporting, reflecting, or addressing the claims made
by Mr. Williams in the letter dated April 13, 2017, sent to Milpitas
Mayor Rich Tran and City Attorney Christopher Diaz by counsel
for City Manager Tom Williams;

(3) All other records of misconduct by Mr. Tran, including without
limitation complaints, claims or charges of misconduct by Mr.
Tran;

(4) All evaluations of Mr. Williams’ performance as City Manager of
the City of Milpitas, including without limitation evaluations that
reflect or address misconduct by Mr. Williams, or any complaints,
claims, or charges of misconduct by Mr. Williams;

(5) All personnel records relating to Mr. Williams, including without
limitation records that reflect or address misconduct by Mr.
Williams, or any complaints, claims or charges of misconduct by
Mr. Williams;

(6) Any other records of misconduct by Mr. Williams, including
without limitation complaints, claims or charges of misconduct by
Mr. Williams;

(7) All records relating to investigations or inquiries into claims or
charges of misconduct by Mr. Tran or Mr. Williams;
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(8) All records constituting or describing any response by the City of
Milpitas or any officer or employee of the City of Milpitas to the
letter dated April 13, 2017, sent to Milpitas Mayor Rich Tran and
City Attorney Christopher Diaz by counsel for City Manager Tom
Williams.

18. On May 19, 2017, the City responded to the FAC CPRA Request by letter. In the
letter, the City stated that based on the Williams TRO and Government Code section 6254(c) “the
documents requested in Nos. 1-2 and 4-8 above are exempt from disclosure.” The City provided
records responsive to request numbers 3 and 7, which pertain to allegations of misconduct
conducted by the Mayor. A true and correct copy of this letter is attached hereto as Exhibit 11
and is incorporated herein by reference.

19. The City’s failure to provide all of the records sought by the FAC CPRA Request is
a violation of the CPRA, the California Constitution, and the Milpitas Sunshine Ordinance.

The Records Sought Are Not Exempt from Disclosure, and Must Be Provided

20. Under the CPRA, all records of public entities must be disclosed unless one of the
specifically enumerated exemptions to disclosure under the CPRA applies. (Gov’t Code 8
6253(b) [“Except with respect to public records exempt from disclosure by express provisions of
law, each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon
payment of fees covering direct costs of duplication, or a statutory fee if applicable.”].) The City’s
failure to disclose the requested records violates the CPRA, the California Constitution, and the
Milpitas Sunshine Ordinance.

21. Under California law and the Milpitas Sunshine Ordinance, pre-litigation demand
letters, such as the Claim Letter, are not exempt from disclosure and are required to be made
public. Under California law, records regarding actual misconduct of public official or employees
or well-founded charges of misconduct against public officials or employees, such as the records
of misconduct or charges of misconduct on the part of the City Manager and the Mayor, are not
exempt from disclosure and are required to be made public. The records the City has refused to

disclose fall into one or both of these categories. Therefore, they are not exempt from disclosure

and must be made public.

-7-
SMRH:483004639.4 Verified Petition for Writ of Mandate and Complaint




© 00 ~N o o b~ w NP

T T N B N N T N T N T N O N N I T e i e =
©® N o U B~ W N P O © ©® N o o~ W N L O

22. Disclosure of the requested records does not constitute an unwarranted invasion of
the personal privacy of the City Manager or the Mayor. The public interest in the release of these
records is profound. The records requested are critical to the public’s understanding of well-
founded charges of misconduct by senior public officials in the City, as well as the City’s response
to such allegations.

23. The actions of the City violate FAC’s rights under the CPRA, the California
Constitution, and the Milpitas Sunshine Ordinance, because FAC has been denied its right to
inspect and obtain copies of records and information obtained by, and in the possession of, a
public entity, and because the information sought by FAC is not exempt from disclosure.

24.  The City’s denial of access to the records and information sought by FAC is a
violation of Government Code sections 6253 and 2655. Government Code sections 6253 and
6255 require all public records to be made available for inspection and copying unless exempt
from disclosure under the CPRA. The records withheld by the City are not exempt from
disclosure under the CPRA.

25.  The City’s denial of access to the records and information sought by FAC is a
violation of Article I, section 3(b) of the California Constitution, which provides that: “The
people have the right of access to information concerning the conduct of the people’s business,
and, therefore, the meetings of public bodies and the writings of public officials and agencies shall
be open to public scrutiny.” Article I, section 3(b) creates an independent right of access to the
City’s records, unless the disclosure of those records is expressly prohibited by the California
Constitution or by statute. No provision of the California Constitution prohibits disclosure of the
requested records, nor does any statute.

26. The City’s denial of access to the records based on the Williams TRO is a violation
of the First Amendment to the United States Constitution, Article I, Section 2 of the California
Constitution, Article 1, section 3(b) of the California Constitution, the CPRA, and the Milpitas
Sunshine Ordinance. To the extent the Williams TRO, which was obtained in an unopposed
proceeding, purports or is construed to prohibit the disclosure of records that are not exempt from

disclosure and that are required or permitted to be made public under the CPRA, Atrticle I, section
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3(b), or the Milpitas Sunshine Ordinance, it is contrary to California law and the Milpitas
Sunshine Ordinance, and the refusal to disclose records in reliance on the Williams TRO is a
violation of Article I, section 3(b), the CPRA, and the Milpitas Sunshine Ordinance. Furthermore,
to the extent the Williams TRO purports or is construed to prohibit the disclosure of records that
are not exempt from disclosure and that are required or permitted to be made public, it constitutes
an unconstitutional prior restraint that violates the First Amendment to the United States
Constitution and Article I, Section 2 of the California Constitution.

27. FAC is interested in the outcome of this action, and has a clear, present, and
substantial right to the release of the records sought herein. The City has a manifest legal duty to
provide those records. FAC has no plain, speedy, and adequate remedy other than the relief
sought.

28. There is a real, present, and ongoing controversy and dispute between FAC and the
City of Milpitas with respect to FAC’s right to obtain and the City’s obligation to provide the
requested records that the City has refused to provide.

29. Pursuant to Government Code section 6259(d) and California Code of Civil
Procedure section 1021.5, FAC is entitled to costs and attorneys’ fees incurred pursuing this
matter.

30. Pursuant to Government Code section 6258, the times for responsive pleadings and
for hearings in actions such as this one shall be set with the object of securing a decision at the
earliest possible time.

PRAYER
WHEREFORE, FAC prays as follows:

@) That the Court find and determine that the City’s conduct in denying access to the
requested records was and is in violation of applicable provisions of the California Public Records
Act and Article I, Section 3 of the California Constitution, and that FAC and the public are entitled
to inspect, obtain, and copy the requested records, and that the Court issue a peremptory writ of
mandate commanding the City to permit public access to and copying of all of the records

requested by FAC;
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(b) That the Court find and declare that FAC and the public are entitled under the
California Public Records Act, Article I, Section 3 of the California Constitution, and the Milpitas
Sunshine Ordinance to inspect, obtain, and copy all of the records requested by FAC, that the
Court enjoin the City from withholding or denying access to the requested records, that the Court
require the City to permit public access to and copying of all of the records requested by FAC;

(© That the Court find and determine that the Williams TRO, and the City’s reliance
on it in denying access to the records requested by FAC, violates the California Public Records
Act, Article I, section 3 of the California Constitution, and the Milpitas Sunshine Ordinance by
enjoining and denying the disclosure of records that are not exempt from disclosure and that are
required to be made public, and violates the First Amendment to the United States Constitution
and Article 1, section 2 of the California Constitution, by imposing and enforcing a prior restraint

on protected communication.

(d) That FAC be awarded its costs and attorneys’ fees incurred in this matter;
e That the Court enter judgment accordingly; and
)] For such other and further relief as the Court deems just and proper.
Dated: May 25, 2017 SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
/./
By 44. Ay «/Z»‘\
JAMESM. CHADWIC
LIE A. BAUMAN
Attorneys for First Amendment Coalition
Dated: May 25, 2017 FIRST AMENDMENT COALITION
L ' :/‘,—-! 0 e
By — 1T AN o
~ DAVIDE SNYDER
Attorneys for First Amendment Coalition
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VERIFICATION

I, James M. Chadwick, declare as follows:

1. I am counsel for First Amendment Coalition, petitioner in the above-named action,
and | am authorized to make this verification on its behalf.

2. I have read the foregoing VERIFIED PETITION FOR WRIT OF MANDATE
PURSUANT TO THE CALIFORNIA CONSTITUTION AND THE CALIFORNIA PUBLIC
RECORDS ACT, AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF and
know the contents thereof, and certify that the same are true of my own knowledge, except as to
the matters which are stated on information and belief, and as to those matters, | believe them to
be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed May 25, 2017 at Palo Alto, California.

Ppien

|v| CHADWICK
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Community News ,

Milpitas candidates’ question: How will you prevent further
‘turmoil’ at city hall?

By MILPITAS POST STAFF |
October 28, 2016 at 4:41 pm

The Milpitas Post Newspaper recently asked the 11 candidates variously running for Milpitas City Council and the office of mayor in
2016 about one aspect of the future of the city — dealing with ongoing monetary settlements and lawsuits by former or, in some cases,
rehired City of Milpitas employees. This includes a pending $2.7 million wrongful termination lawsuit filed by former city attorney
Michael Ogaz who was sacked from his position last year.

The Post’s question to the candidates is as follows: Among the responsibilities of the Milpitas City Council an important one is to help
guide and direct the governance of the city through its power to hire and fire the top city officials responsible for carrying out its
policies. Given the past year’s turnover of senior city officials and the costly settlements stemming from personnel-related lawsuits,
what would you do if elected to prevent further turmoil inside the city’s administration?

The candidates’ for mayor and council individual responses are as follows:

MAYOR

http://www.mercurynews.com/2016/10/28/milpitas-candidates-question-how-will-you-prevent-further-turmoil-at-city-hall/ 1/8
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Milpitas candidates’ question: How will you prevent further ‘turmoil’ at city hall?

Debbie Indihar Giordano

If elected mayor, I will hold all top city officials accountable. I represent the people of Milpitas and ultimately must do what is best for
the city as a whole. Every employee will be held to the high standards that the community deserves and demands.

Most importantly, we need to make our decisions based on fact, not rumor, emotion or political expedience. This is not always the easy
way, but not all decisions are easy. As your mayor I will, most importantly, be held accountable to the citizens of Milpitas. Staff morale
has suffered over the last few years with the difficult budgetary decisions the council was forced to make to keep the city solvent.

The questioning of top city officials quality of performance has been made a controversial topic, one I will address as mayor. All five of
the employee unions support and endorse my candidacy for mayor. I believe this to be a bold statement of trust that I will make
decisions in the best interest of our community.

I am confident that my service on the council demonstrates that my only goal is the best for Milpitas. As mayor, I will continue to serve
that goal.

Robert Marini

To prevent further turmoil one needs to investigate who is responsible for the current lawsuits and turnovers and terminate that
employee. The reason the lawsuits and turnovers exist is because council members have a “don’t care” attitude. Top city officials do
favors for their council members by approving excessive benefits such as medical bills, education or get involved in private matters with
council members. Debbie Giordano received over $20,000 in medical expenses and $10,000 in education benefits for a part-time job.
City Manager Tom Williams helped one council member when her dog bit someone. Favors handed out by top officials result in council
members ignoring state/federal laws violated by city employees.

Giordano violated election code by not allowing the tiered water rates to be voted on. Mayor Estevez violated California public records
costing residents $80,000. All council members violated Proposition 218, Sec. 6 b4, by charging residents for irrigation water that they
will not receive.

To prevent new violations residents must know Proposition 218 and vote out council members violating or ignoring laws. I would
introduce an ordinance or ballot for two-term limit like the Santa Clara City ballot to get rid of self-serving council members and
uphold all federal and state laws.

Carmen Montano

As the next mayor, it will be my responsibility to lead our city council to ensure that we are held responsible and to hold our city
administration accountable for their actions. Each department is expected to follow procedure, protocol, and perform their duties in a
professional manner. Should this fail, there is a legal process that must be followed.

Community members have expressed real concerns as it relates to our city administration. Some of these concerns stem from the 2015
and 2016 terminations, resignations, or early retirement of city employees. In addition, there have been several lawsuits and
settlements that are cause for concern and have put the financial burden on the Milpitas taxpayer.

As civic leaders we need to be proactive about preventing such problems, and strive for our best team effort, partly by attending
department meetings and understanding their processes or changes. It will be important to pay close attention to any potential causes
for concern that arise, whether formally or informally, in order to prevent problems before they escalate.

I will make every effort to represent, guide, and govern our city with a strong moral compass and fairness. I will continue being deeply
involved in our community, and will listen to citizens, city employees, and city officials when issues arise.

Voltaire Montemayor

To stay within the Code of Ethics; in reference to the California Republic Rules down to the City of Milpitas Library book, I will research.

At the moment for instance, when it comes to firing, I will first base on the gravity of the failures. If it is a crime related action,
misconduct, or a work related inefficient performance, there should be a respective “protocol” steps. I will fairly, carefully lead and
participate in the investigations. I will not condone wrongdoings. When it comes to hiring, I may go with the no ties with the
“Affirmative Action” I will suspend it. I know that we should consider “demographics” for a practical and good referral records, but it
may or will deprive the hidden or undiscovered talents of a certain individual. I may consider very well though, the employment of a
local resident but not bias. Outsourcing is a vague topic. I will clear up the complexity accordingly. Dignity for others is important.
Retention of high-rated, conscientious, well-respected employees is vital. Dialogue, dialogue and more dialogue is needed. A transition
and smooth exit should be made.

Adapt, overcome and improve.

Richard Tran

If elected, I would make it a top priority to do a formal performance review of our City Manager Tom Williams. Like a majority of the
city council, Mr. Williams has over 10 years of service at city hall.

As the our nation continues to recover from the Great Recession and our Valley has become prosperous from the tech boom, Mr.
Williams has found ways to harm our city.

The exodus of department leaders is alarming and the complaints of workplace harassment are widespread. Furthermore, Mr. Williams
actions are hurting taxpayers. The lawsuit from former city attorney Mike Ogaz is in the multi-millions and will be sure to drag on in
the press or cost the city what might be a record amount to settle.

The hiring of executive secretary Rachelle Currie has set a poor example for long time city employees who are looking for promotion
opportunities or outside talent that may be looking at joining our fine city. Add in the departures of the Human Resources Director,
Public Works Director, the Public Works Director successor, and Planning Director to the long list. Milpitas has a problem that needs to
be addressed by a new council that is non-partial.

CITY COUNCIL
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Milpitas candidates’ question: How will you prevent further ‘turmoil’ at city hall?

Gwan Alisantosa

Utilize my experiences and leadership/management trainings after serving as an elected member of the School Board for almost eight
years, and people manager in a high technology company, to move forward.

Do fact finding first. Information available in public may not be as complete compared to what’s available in closed session due to
confidentiality.

Root cause of the problems may not be the City Manager, but his leadership is important. With information gathered, taking past
turmoils into account, create S.M.A.R.T goal for the City Manager for upcoming performance review process, making sure properly
document everything, support him if he needs more tool and training. Performance review process shall include anonymous survey and
written feedback from employees. This will ensure the City Manager will work well with everyone, and the governing body will know
any issues, too. Without micromanaging, have an open door policy, listen to employees concerns and issues. Provide feedback to the
City Manager quickly, provide opportunity for corrective actions if needed.

Last but not least, any action taken by the City Council requires minimum of three votes, therefore, I will do my best to build consensus,

work as a team in order to be effective.

Evelyn Chua

Having my master’s in human resource management, I can state that hiring and firing of employees are two of most important
responsibilities of any organization. Moreover, termination must be done cautiously in order to prevent exposing an organization in a
lawsuit.

It is obvious that there is a “turmoil” in city’s administration because of the personnel lawsuits and departures of senior city officials.
It’s easy to conclude that the performance evaluation of the city manager is not based on employee retention and zero lawsuits. As a
council member this is what I'm going to do:

First 30 days in council:

Review, evaluate, revise and communicate new performance evaluation criteria of a city manager with the highest priority on employee
retention and zero lawsuit effective immediately

Review the summary all of lawsuits with cost settlements in the last three years

Review the statistical data of all employee departures in the last three years with associated costs of recruitment/hiring/training of
replacements

Evaluate overall performance with new evaluation criteria with Council

Discuss/decide appropriate action

Direct staff to immediately conduct a search for a Survey Company to conduct employee job satisfaction and with absolute confidentiality of
results.

Next 30 days:

Monitor and evaluate performance of direct reports

Direct staff to present a rigorous recruitment, hiring and retention plans with the strategy of “hiring the right person for the right job the first
time”

Evaluate overall city staff performance review process

Evaluate goals with contributions, reiterate reward system

Review coaching/counselling system, fire non-contributing employees after due process

Review survey results, determine appropriate actions and implement.

Ongoing:

Monitor and evaluate performance of direct reports

Monitor implementation of actions taken from the survey

Take appropriate action based on results.

Bob Nunez

The question being asked of mayor and city council candidates is “What would they do to prevent turmoil inside city administration due

to costly settlements from personnel related lawsuits?” The only thing I know with regard to any kind of personnel related lawsuits or
settlements is what I have read in the press. Not everyone that I have spoken with has described the city as being in turmoil.

As a newly elected city council person, I would want to gather all the facts that only a sitting council member or the mayor would be
privy to. This would allow me to determine why settlements were entered into, what steps had been taken to reach agreement, and
what positive policies and practices were implemented moving forward.

I believe that all senior city officials should be held accountable. After thorough review in a relatively short period of time, in concert
with the new city council, I would do what is in the best interest of the City of Milpitas.

Anthony Phan

The way our system is set right now, unchecked power is centralized to the city manager. I would challenge my colleagues into
rethinking this.

Last year, the city council voted to terminate the employment of our city attorney and opted to outsource legal services. The rationale
was that this decision would save money. This has been proven to be false. The outsourcing of legal services has produced inefficient
and costly results. I would prioritize reorganizing our city staff and creating two key positions with resources for their respective
departments: Office of the City Attorney and office of the City Auditor. These new departments are intentioned to streamline our legal
operations, provide accountability and transparency, and save money for our taxpayers.

I honestly can’t believe that we don’t already have these departments established, as these are considered by many to be basic
necessities for any functioning municipality.
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Milpitas candidates’ question: How will you prevent further ‘turmoil’ at city hall?

Jennifer Strohfus
To avoid turmoil in the future, the city council needs to ask the city attorney if any bias exists and make sure to do it right every time
when making decisions.

Mark Tiernan

I have had growing concerns about two recent trends at Milpitas City Hall. One is the spending of over $2 million in legal fees and
lawsuit settlements. The second is the sudden and unexpected departures of several senior city officials in a relatively short period of
time. As an elected Council member, I would take the following steps to reverse these two trends: First, I would seek City Council
approval to direct the City Attorney to present recommendations to improve the effectiveness of our current training of all City
managers and supervisors on personnel-related policies and procedures. Better knowledge of the rules should reduce or eliminate the
situations leading to these lawsuits. Second, I would seek City Council approval to hire an independent firm to conduct “exit
interviews” of any manager who recently left City employment. The firm should report aggregated results that protect the
confidentiality of those who left and submit them directly to the Council. However, the place to discuss the City Manager’s performance
is in his performance review and not in the media. If fortunate to be elected, I would meet with our City Manager to present the
compliments and complaints that I have heard in my conversations with voters. As your City Council member, [ am committed to acting
in a fiscally responsible manner in spending taxpayer funds and to be proactive if I see violations of public law.
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Community News ,

Milpitas: Mayor calls for independent performance review of
city manager
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courtesy Rich Tran Facebook page

By ALIYAH MOHAMMED | amohammed@bayareanewsgroup.com |
PUBLISHED: March 15, 2017 at 5:42 pm | UPDATED: March 16, 2017 at 4:50 am

Mayor Rich Tran said in a social media post last week that the city’s almost $1 million settlement with former city attorney Michael
Ogaz over his prior workplace retaliation complaint against City Manager Tom Williams, former councilwoman Debbie Indihar
Giordano and City of Milpitas was “too much money.”

“I will be calling for an independent formal performance review of our city manager. Nearly $1 million settlement involved, way too
much money. We will seek the truth and go from there,” said Tran in a March 6 post on his official Facebook page.

During a priority setting council meeting last month, Tran had asked when the council would be able to review the city manager and
was told such reviews take place annually in December.

Tran, who has been active on social media as mayor, creating video recaps of city council meetings, said his post was about being
transparent and reaching out to the public. He added that he came to the council knowing that an audit or third-party review of the city
manager was a priority for him.

“I knew before hand there needed to be greater accountability in city hall, particularly with the lawsuit settlements,” Tran told the Post.
“Iwould read about these lawsuit settlements and it was a concern to me. ...over a million have been spent on lawsuit settlements and
as the mayor I don’t find that acceptable.”

Tran said that he was not pointing fingers at anyone. “This is not a personal agenda, this just happens to be strictly professional,” he
added.

Tran said he did not feel it was improper to announce his plans to call for an independent audit via social media and he would continue
to use it as a mode of communication to reach out to the public.

He said apart from the social media post he was also planning to go through the traditional channels and get his requested audit
agendized for the closed session portion of a council meeting. Tran said he wants the council to take a formal vote on the matter by
April.
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Still, Tran asserted Williams was not blindsided by his post, as he had several discussions with Williams about an independent audit
instead of one done by the council.

“I also want to add the city manager denied any wrongdoing. I am not accusing him of wrongdoing. I just want the truth. If there is no
wrongdoing by the city manager I’ll stand by him. I just want there to be transparency in city hall,” Tran said.

This week, Williams would not comment on the mayor’s call for an independent performance review of his office. Likewise, City
Attorney Christopher Diaz did not respond to calls and emails about this matter by press time.

However, Tran’s fellow council members disagreed with the mayor’s view over the necessity to have a pre-December review of the city
manager’s job performance.

“I have no idea why the mayor is talking about independent third party review of the city manager. He threw out that we needed to do a
performance evaluation, we do one every year and it’s appropriate to do as a school board or city council as yearly review,” Vice Mayor
Marsha Grilli said.

She added that she could not comment on the mayor’s social media posts.

For his part, Councilman Anthony Phan said that it would be a disservice for the council to do a performance review four months into
the new council’s term, saying there had not been enough time to properly evaluate the city manager.

Councilman Bob Nunez said it was the purview of the council to review the city manger when appropriate and asserted that having the
mayor make that decision via social media was “inappropriate.”

“He should come and ask the city council. He had his opportunity during the last city council meeting and he didn’t do it, so I'm going
to assume that he decided not to do it,” Nunez said.

Nunez added hiring someone to do an independent review would be “a waste of taxpayer dollars.”

Meanwhile, Tran said he thought Williams had done a good job making sure the city runs properly, but argued the city’s more than $1
million in legal settlements with past employees who’ve leveled workplace grievances against the city manager and his on-the-job
conduct was “unacceptable.”

“So I really want to get down to the truth. It’s been mixed reviews of the city manager from all the input I’ve been receiving,” Tran said.
“T’ve told the city manager if his name is cleared from all the allegations I will look forward to supporting him, but if revelations unfold

I will look to take corrective action.”
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582 Market Street, 17™ Floor

San Francisco, CA 94104 | L A La“'“ﬁp
Office: 415-795-3579 I I I
per aspera ad astra
April 13, 2017
PERSONAL & CONFIDENTIAL

SUBJECT TO CALIFORNIA EVIDENCE CODE §81152 AND 1154

Via E-mail — Original to Follow
Mayor Rich Tran
rtran@ci.milpitas.ca.gov

Christopher J. Diaz, Esq.
Christopher.Diaz@bbklaw.com

455 E. Calaveras Boulevard
Milpitas, CA 95035-5411

Re:  Tom Williams v. City of Milpitas, Mayor Tran
Dear Mr. Tran and Mr. Diaz;

Ad Astra Law Group, LLP has been retained by Tom Williams to represent his interests
with regard to his legal disputes with you and with certain of your agents and employees. This
letter operates as both a demand to cease and desist violations of the Civil Rights Act, which
continues to repeatedly and aggressively be violated by Mayor Tran on an almost daily basis, and
also to serve as notice of pending litigation for age related discrimination, retaliation and hostile
work environment, also stemming from Mayor Tran’s behavior. Additionally, the Mayor and the
City must preserve all evidence related to this dispute, which will be articulated in more detail in
a separate letter demanding such preservation of evidence.

At the close of this letter is a demand for damages resulting from both the repeated Civil
Rights violations, and the on-going treatment by the Mayor of Mr. Williams under both the Age
Discrimination in Employment Act (“ADEA”) as well as the related Fair Housing and
Employment Act (“FEHA”). If the respective parties to this correspondence are unable to
successfully resolve these on-going issues, with an agreement that the behavior from Mayor Tran
cease, as well as an agreement for monetary compensation for Williams” on-going suffering at the
hands of Mayor Tran, then we will file an Equal Opportunity and Employment Act complaint, as
well as a related Civil Action. We demand resolution in two (2) weeks’ time from the date of this
correspondence. If unsuccessful, the respective complaints will be filed on April 28, 2017.

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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Facts:

Over the last year, both during Mayor Tran’s campaign for office, and presently, during
his time in office, he has openly and repeatedly disparaged Mr. Williams’ job performance as City
Manager of Milpitas. Mr. Williams has been City Manager for Milpitas for ten (10) years and to
date, has never received a performance evaluation (which is done annually) from the City Council
that has been less than excellent. Mayor Tran is aware of these excellent ratings and yet continues
to insist that Mr. Williams has done less than an excellent job in his position.

In addition to these repeated and misguided public comments about Mr. William’s
constitutionally protected job evaluations, Mayor Tran has followed up his statements by directly
confronting Mr. Williams’ about his age (53), suggesting repeatedly that Mr. Williams should quit
his job because he is “too old.”

What is most concerning about the Mayor’s actions is that he continues to disparage
Williams’ job performance in a public forum, despite being directed by the City Attorney, on
multiple occasions, that he is in violation of the Brown Act (California Government Code 54950
et seg.) when he makes these statements. Further, the Mayor has been warned that by publicly
discussing Williams’ job performance, and criticizing his past performance, he is in direct violation
of the City of Milpitas’ own internal policies.!

Below is just a sampling of statements and actions by Mayor Tran that support Williams’
claims.

On or about October 28, 2016, Mayor Tran’s statements were published in the Milpitas
Post:

“If elected, | would make it a top priority to do a formal performance review of our City
Manager Tom Williams.”

“Mr. Williams has found ways to harm our city,”
“The exodus of department leaders is alarming and the complaints of workplace
harassment are widespread.”

“Furthermore, Mr. Williams [sic] actions are hurting taxpayers.”
“The lawsuit from former city attorney Mike Ogaz is in the multi-millions and will be
sure to drag on in the process or cost the city what might be a record amount to settle.”

12004, Internal City Memo:

“Never publicly criticize an individual employee. The Mayor and Councilmembers should never express concerns
about the performance of a City employee in public, to the employee directly, or to the employee’s supervisor.
Comments about staff performance should only be made to the City Manager through private correspondence or
conversation. Comments about staff in the office of the City Attorney should be made directly to the City Attorney.”

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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“The hiring of executive secretary Rachelle Currie has set a poor example for long-time
city employees who are looking for promotion opportunities or outside talent that may be
looking at joining our fine city.”

On or about January 20, 2017, Mayor Tran entered Williams’ office and made the
following statement:

“Hey, what’s up. Now ya know | told the voters | had to investigate you, so noth’en
personal but | gotta do what | gotta do. Hey, by the way, when are you going to retire? |
need to mix it up with some younger people around here. People that look more like me.”

On or about February 7, 2017, Mayor Tran approached Mr. Williams in the common area
adjacent to Williams’ office:

“Hey there, Mr. City Manager. You don’t look so good. You look stressed. Now, I’m not
stressing you out, am 1? But you know what | gotta do. My people are telling you’re to
blame for all this cost. You have cost the City way too much money. You sure you don’t
want to retire now?”

On or about March 6, 2017, Mayor Tran posted the following on his Facebook page:
“I will be calling for an independent formal performance review of our City Manager.
Nearly $1 million settlement involved, way too much money. We will seek the truth and

go from there.”

Following Mayor Tran’s Facebook post, the City Attorney issued the following
statement:

Mayor Tran and Honorable City Council:

A few legal issues have come to my attention based on recent Facebook postings. ~I
write with some legal guidance to follow when using social media.

Personnel Issues

| received word that the Mayor posted a Facebook post regarding the Ogaz matter and
our City Manager. ~With regard to personnel issues involving any employee that you hire
or fire (this would include the City Manager and City Attorney), the recommended forum
to raise any issues regarding performance is in the context of a closed session discussion.

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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News:

~In fact, the Brown Act specifically authorizes a closed session for performance
evaluations. ~

The risk with not using the closed session forum, is that any statements you make to the
media or on social media, may create on-going issues with the employee, and it may
expose the City to liability. ~Finally, it may also expose the individual councilmember
who is making the statements to liability, including the risk of a personal libel suit. ~I
would strongly recommend that any personnel issues be discussed in a closed session
forum and not in any public format, including social media....(irrelevant text deleted)

Thank you.

On or about March 15, 2017, Mayor Tran’s statement was published in The Fly:

“Yes, there are folks in city hall who are concerned about the information I’m providing
to the public on Facebook. | remind myself daily that | work for the community. I’'m
going to give people the truth and folks appreciate it very much. Sometimes there will be
issues that are difficult and during these times 1’ll always be fair and balanced in my
views.”

“I’ve had formal discussions with the city attorney and 1’m going to continue to post
videos, photos, and comments on Facebook to the full extent of the law. We’ve discussed
risk management. | express views as an individual and do not express any views of the
city council body or city government.”

“...like any great organization, there will always be those who are against change.”

On or about March 15, 2017, Mayor Tran made the following statements to The Mercury

“I am not accusing [Williams] of wrongdoing. | just want the truth. If there is no
wrongdoing by the city manager I’ll stand by him. I just want there to be transparency in
city hall.”

“This is not a personal agenda, this just happens to be strictly professional.”

“I knew beforehand there needed to be greater accountability in city hall, particularly
with the lawsuit settlements.”

“I would read about these lawsuit settlements and it was a concern to me...over a million
have been spent on lawsuit settlements and as mayor | don’t find that acceptable.”
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On or about March 19, 2017, Mayor Tran approached Mr. Williams in his office and
made the following statement:

“l am going to put your review on the Council agenda. | don’t care what your contract
says, | don’t care about Ogaz and all that, my job is to get rid of you for my people. You
old guys need to move out of the way.”

On or about March 31, 2017, Mayor Tran approached Mr. Williams at the Cesar Chavez
Plaza opening event in Milpitas and made the following statement:

“I am really upset with you not allowing me and Hai to just have the video recordings we

requested. | don’t know why we have to pay for them. Ya know Tom, | am the Mayor.

I’m putting your review on the agenda and you’ll be paying the price.”

On or about April 2, 2017, Mayor Tran posted on his Facebook page under the header,
“100 Day Report Card:”

“CITY MANAGER PERFORMANCE REVIEW: Council will vote on this decision
April 18.

On or about April 4, 2017, at an Open Session of the City Council, Mayor Tran
repeatedly made demands that a performance review of Williams’ be made in Open Session at
the Council’s next meeting. In this meeting, the City Attorney went on the record stating that
Mayor Tran’s repeated discussion of Williams’ job performance in a public forum not only
continues to violate the Brown Act, but also violates the Council’s own policies regarding
publicly discussing a City employee’s job performance and/or publicly disparaging a City
employee. (http://vp.telvue.com/preview?id=T02061&video=308510 (31:30 - 43:45)). This
discussion also violated the Brown Act and Mr. Williams’ rights under that Act because Mr.
Williams’ performance evaluation and the discussion of that agenda item for future meetings was
not on the agenda for the April 4" meeting and Mr. Williams was not given notice that it would
be discussed, whether in an open or closed session.

In addition to the comments listed above, Mr. Williams has been informed by countless
City employees of Mayor Tran’s discussions with them regarding Williams” “poor” job
performance. Members of the public approach Mr. Williams almost daily inquiring into his job
performance as well, as a result of the Facebook postings by Mayor Tran.

In accordance with the policies and practices of the City of Milpitas there have been
annual reviews conducted by the City Council (including the sitting mayor) into the City
Manager’s job performance. Those reviews are available to the Mayor to inspect. The reviews
were conducted in the years in which the lawsuits to which the Mayor constantly refers were
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settled and/or defended. Williams” performance, as it relates to these past events, has already
been evaluated. It would appear Mayor Tran is engaging in a witch hunt against Mr. Williams
unnecessarily and with malice, in violation of Mr. Williams constitutional and employment
rights, to try to oust an older employee and retaliate against him to further the Mayor’s own
agenda.

42 U.S. 1983 and The Ralph M. Brown Act:

42 US Code Section 1983 reads as follows, “Every person who, under color of any
statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress, except that in any action brought against a
judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or declaratory relief was
unavailable.”

Under 42 US 1983 (“1983”), an individual may seek redress for actions taken that
deprive him or her of their constitutionally protected rights as well as due process. The damages
that flow from a violation of 1983 are broad and include injunctive relief as well as related
monetary compensation for emotional distress, damage to reputation, and both front and back

pay:

There is no requirement that the plaintiff sue in federal court because state courts have
concurrent jurisdiction, and the usual rule is exhaustion of administrative and judicial state
remedies is not a prerequisite to a section 1983 action. Also, the existence of concurrent state
remedies is not a bar to a section 1983 action. With respect to the extent of damages available,
the Supreme Court has noted that the basic purpose of a section 1983 damages award is to
compensate the victims of official misconduct, and therefore held that there is no limit on
actual damages if they can be proven. (see Carey v. Piphus, 435 U.S. 247 (1978).)

Furthermore, the Mayor can be sued for his actions not only as a public servant, thereby
implicating the City of Milpitas, but also as an individual, making him personally liable,
“Individual employees of federal, state and local government may be sued in their individual
capacities for damages, declaratory or injunctive relief. (see Kentucky v. Graham, 473 U.S. 159,
165 (1985).)

To succeed on a 1983 claim, the individual must be able to establish a causal connection
between the actions of the entity or the individual (in this case Mayor Tran acting on behalf of the
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City of Milpitas) and the deprivation of an essential constitutional right. (see Monell v. Department
of Social Services of the City of New York, 436 U.S. 658, 690-691, (1978).)

In this instance, the identified essential right of which Mr. Williams is being deprived is
that which is set forth in The Ralph M. Brown Act (“the Brown Act”), which governs local
meetings of government bodies:

The body may conduct a closed session to consider appointment, employment, evaluation
of performance, discipline or dismissal of an employee. With respect to complaints or
charges against an employee brought by another person or another employee, the
employee must be notified, at least 24 hours in advance, of his or her right to have the
hearing conducted in public. (Government Code Section 54957.)

The public policy behind the Brown Act, specifically section 54957, is to prevent
intimidation and harassment on the part of an elected official, or Council, against a Government
employee who does not enjoy the same public forum as the individual making the statements
about job performance. The closed session mandate set forth in Section 54597 is an exception to
the general rule authorizing open sessions because of the constitutionally protected rights of an
individual with regard to their private job performance and discipline. (see Rowen v. Santa Clara
Unified School District (1981) 121 Cal.App.3d 231, 234; 68 Ops.Cal.Atty.Gen. 34, 41-42
(1985).)

At present, Mayor Tran has disparaged Williams’ job performance in the public sphere
repeatedly, as seen in the opening facts of this letter.2 The Milpitas City Attorney has directed
Mayor Tran to cease making these statements on no less than two occasions, in an email and also
publicly at the April 4" City Council meeting, to no avail. Despite the fact that Tran has been
informed of his continued violations of the Brown Act, he persists in publicly degrading Williams’
job performance. These actions seem nonsensical given the fact that Mr. Williams has been subject
to annual reviews of performance for the last ten years, by Council members and mayors that
observed first hand his work in any given year. There is little to be gained by attempting to
retrospectively impose a performance review, of a time in which Mayor Tran has no knowledge.
Which leads to discussions of other possible motives for Mayor Tran’s actions, age discrimination.

2 In addition to the claims described in this letter, we are investigating whether the Mayor has liability for libel and
slander regarding the numerous harmful statements he has made about Mr. Williams.
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Violation of the City Council’s Own Rules and Policies:

Additionally, the Mayor’s words and conduct have violated at least three of the rules
adopted by the City Council in the 2004 City of Milpitas City Council Handbook in the section for
Mayor and Council Conduct with City Staff (see Handbook pages 10-11).

First, under these rules the Mayor must never publicly criticize an individual employee.
Specifically, under the Handbook, “[t]he Mayor and Councilmembers should never express
concerns about the performance of a City employee in public, to the employee directly, or to the
employee’s supervisor. Comments about staff performance should only be made to the City
Manager through private correspondence or conversation.” Mayor Tran has clearly violated this
rule with his comments and posts on social media about Mr. Williams, statements given to the
press, statements made on the record at City Council meetings, and conversations with voters and
citizens of Milpitas.

For example, as | have described above, in Mayor Tran’s Facebook post about the City’s
settlement with Mr. Ogaz, he wrote “I will be calling for an independent formal performance
review of our City Manager. Nearly $1 million settlement involved, way too much money. We
will seek the truth and go from there.” As another example, Mayor Tran spent a significant portion
of time during the open session of the April 4, 2017 City Council meeting asking questions about
Mr. Williams’ upcoming performance assessment and whether the assessment could be held in an
open session. We are also aware that the Mayor has been making such statements during public
conversations on numerous occasion questioning Mr. Williams® performance and his role in
certain legal actions involving the City (for which we still maintain Mr. Williams’ engaged in no
wrongdoing).

Second, the Mayor is required to direct staff issues and assignments to the City Manager.
The Handbook requires that “[a]ssignments for City staff and/or requests for additional
background information should be directed only to the City Manager unless the matter involves
the desire for a legal opinion or other legal issue in which case the request should be directed to
the City Attorney.” Further, “[r]equests for follow-up or directions to staff should only be made
through the City Manager or the City Attorney when appropriate.”

Third, the Mayor must limit requests for staff support. For this rule the Handbook requires
that “[r]outine secretarial support will be provided to the Mayor and all Councilmembers.
Requests for additional staff support - even in high priority or emergency situations — should be
made to the City Manager who is responsible for allocating City resources in order to maintain a
professional, well-run City government.”

For each these last two rules, Mayor Tran has routinely gone around the City Manager’s
office and engaged with administrative staff employed by the City. As one example, Mayor Tran

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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has been harassing the City Clerk and her staff about his demand to place the performance review
of Mr. Williams on the City Council meeting agenda for April 18, 2017. Mayor Tran has been
engaging in this kind of improper direct conduct and aggressive behavior towards city employees
on a nearly daily basis. This results in a less professional and well-run City government because
such employees are given conflicting instructions from the Mayor and their supervisors, they
become less efficient, they are made to feel that they are being forced to pick sides between Mayor
Tran and Mr. Williams, and they are made to feel as if there is a witch hunt against Mr. Williams.
This conduct undermines Mr. Williams with city employees, supporting the argument that Tran
has an ulterior, discriminatory agenda.

Age Discrimination:

The Age Discrimination in Employment Act of 1967 (ADEA) protects certain applicants
and employees 40 years of age and older from discrimination on the basis of age in hiring,
promotion, discharge, compensation, or terms, conditions or privileges of employment. The
ADEA is enforced by the Equal Employment Opportunity Commission (EEOC).

The Department of Fair Housing and Employment (“DFEH”) enforces the Fair
Employment and Housing Act (“FEHA”) which prohibits discrimination and harassment based
on race, color, religion, sex, gender, gender identity, gender expression, sexual orientation,
marital status, national origin, ancestry, mental and physical disability, medical condition, age,
pregnancy, denial of medical and family care leave, or pregnancy disability leave, or retaliation
based on any of these protected categories.

The statements made by Mayor Tran to Mr. Williams regarding his age are clear
evidence of discriminatory motive and intent. These statements, combined with Mayor Tran’s
tireless attempts to disparage Williams’ job performance in the public forum, support a finding
that Mayor Tran is attempting to get Williams fired, or to make him retire, due to his age.?

In addition to supporting a finding of discriminatory pattern and practice on the part of
the Mayor against Williams, the statements themselves create a hostile work environment, also
actionable under the law.

3 The City also remains under the April 13, 2016 Consent Decree with the EEOC resulting from Northern District
Court Case No. CV 15-04444, which enjoins the City from, among other things, unlawfully discriminating against
any employee due to his or her age, or retaliating against any employee or former employee because he or she opposes
or opposed discriminatory practices made unlawful by the ADEA. Further, the Consent Decree requires certain
affirmative steps be taken by the City to prevent further discrimination like what Mayor Tran has been perpetrating
against Mr. Williams; however, the Mayor has been causing delays in implementing this training.

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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Damages:

The most significant aspect of William’s damages to date are those relating to damage to
reputation. Mr. Williams has been working as a City Manager in the Bay Area for many years.
With the dissemination of negative statements regarding his job performance in the press, on the
internet, and generally to the public, he has detrimentally been affected. Not only has Mr.
William’s ability to perform his own job has been radically transformed by the statements and
actions of the Mayor, which have undermined his authority with City staff and employees, but
Mayor Tran’s statements have been echoing around the Bay, making Williams’ ability to find a
new job next to impossible. Williams’ job prospects have been radically altered for life. Even if
he were to try to leave Milpitas and work in another State, a quick internet search would pull up
Tran’s repeated disparaging comments.

In addition to radically altering Williams’ job prospects for the rest of his career, Mayor
Tran’s statements, and actions against him, have had a deep and resounding emotion impact on
Mr. Williams and his family. Mr. Williams has gone from being a trusted and loved City Manager,
to someone treated with suspicion and hostility by both City employees and members of the public.
Mr. Williams has begun to suffer from depressed thoughts and anxiety as a result of his private,
job related performance being played out in a public forum.

Mr. Williams is entitled to seek attorney’s fees relating to various claims brought against
the Mayor and City of Milpitas, including, but not limited to, those authorized under 42 US 1983
as well as ADEA and DFEH related statutes.

Mr. Williams is willing to resolve these on-going issues with the City and Mayor Tran if
the following compensation is paid, as well as an agreement entered into whereby the Mayor agrees
to cease and desist any and all public statements that relate to Williams’ performance of his job at
City Manager and his age.

Damage to reputation: $500,000.00
Emotional Distress Damages: $500,000.00
Attorney’s fees to date: $15,000.00

Obviously, if this matter is not resolved quickly and efficiently it is possible that evidence
will be uncovered that will make Mayor Tran liable for punitive damages, which could more than

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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double Williams’ current damages.* Further, attorney’s fees will continue to grow substantially
with the filing of complaints and related discovery practice.

Conclusion:

I am hopeful that this matter can be resolved to the mutual benefit of all parties. The Mayor
will arrive at an understanding of the current state of the law, which prevents him from making
personal, private, employment related topics a matter of public discussion, and Mr. Williams will
be able to move forward in his position as City Manager without the constant worry that his private
information will be disseminated to the public.

As noted in the opening paragraphs of this correspondence, we would like to move quickly
and efficiently to get this matter resolved before moving to litigation. Please contact me at your
earliest convenience to discuss resolution.

AD ASTRA LAW GROUP, LLP

By: % W\
Claire E. Cochra

n

Senior Counsel

cc: Tom Williams via email.

4 42 US 1983 allows for punitive damage against an individual. (see Farrar v. Hobby, 506 U.S. 103, 112 (1992);
Carey v. Piphus, 435 U.S. 247, 266-267 (1978).)

Claire E. Cochran ¢ ccochran@astralegal.com ¢ 415.795.3579 ¢ www.astralegal.com
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City Council
Richard Tran, Mayor

Marsha Grilli, Vice Mayor

Garry Barbadillo, Councilmember
Bob Nuiiez, Councilmember
Anthony Phan, Councilmember

NOTICE OF SPECIAL MEETING
NOTICE IS HEREBY GIVEN that a Special Meeting of the Milpitas City Council will be held
at 5:30 P.M. on Tuesday, April 18, 2017 at Milpitas City Hall, 455 East Calaveras Boulevard.,
Milpitas, CA in City Council Chambers on the second floor. Agenda for the meeting is as follows:

SPECIAL MEETING AGENDA
TUESDAY, APRIL 18, 2017
5:30 P.M.

Milpitas City Hall
City Council Chambers, 2" Floor
455 East Calaveras Boulevard
Milpitas, CA 95035

L. CALL TO ORDER/ROLL CALL
II. CLOSED SESSION

CONFERENCE WITH LEGAL COUNSEL, ANTICIPATED LITIGATION
City as Defendant - Pursuant to Government Code Section 54956.9(d)(2)

I11. ANNOUNCEMENT OUT OF CLOSED SESSION (if any)

Iv. ADJOURNMENT

KNOW YOUR RIGHTS UNDER THE OPEN GOVERNMENT ORDINANCE

Government’s duty is to serve the public, reaching its decisions in full view of the public. Commissions and other agencies
of the City exist to conduct the people’s business. This ordinance assures that deliberations are conducted before the
people and the City operations are open to the people’s review.

For more information on your rights under the Open Government Ordinance or to report a violation,
contact the City Attorney’s office at Milpitas City Hall, 455 E. Calaveras Blvd., Milpitas, CA 95035
e-mail: cdiaz@ci.milpitas.ca.gov / Phone: 408-586-3040

The Open Government Ordinance is codified in the Milpitas Municipal Code as Title I Chapter 310 and is
available online at the City’s website www.ci.milpitas.ca.gov by selecting the Milpitas Municipal Code link.

Materials related to an item on this agenda submitted to the City Council after initial distribution of the
agenda packet are available for public inspection at the City Clerk’s office at Milpitas City Hall, 3" floor
455 E. Calaveras Blvd., Milpitas and on the City website.

If you need assistance, per the Americans with Disabilities Act, for any City of Milpitas public meeting, call the City Clerk
at 408-586-3001 or send an e-mail to mlavelle @ ci.milpitas.ca.gov prior to the meeting. You may request a larger font
agenda or arrange for mobility assistance. For hearing assistance, headsets are available in Council Chambers for all

meetings.
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From: Aliyah Mohammed <amohammed@bayareanewsgroup.com>

Date: Wed, Apr 19, 2017 at 5:38 PM

Subject: Public Records Request

To: Christopher Diaz <cdiaz@ci.milpitas.ca.gov>, Mary Lavelle <mlavelle@ci.milpitas.ca.gov>
Cc: Christopher Diaz <Christopher.Diaz@bbklaw.com>

Hi Chris and Mary,

I would like to put in a public records request for any and all documents related to the following
item listed as a special closed session meeting:

April 18:CONFERENCE WITH LEGAL COUNSEL, ANTICIPATED LITIGATION City as
Defendant - Pursuant to Government Code Section 54956.9(d)(2)

Thank you,

Aliyah Mohammed Reporter and Social Media Coordinator

| Editorial
amohammed@bayareanewsgroup.com
408-707-1196 408-859-5370
@Aliyah_JM

bayareanewsgroup.com
BayArea Over 5 million engaged readers
NewsGroup  weekly

The Mevcury News  EAST BAY TIMES  Jtlavin Independent Journal
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From: Aliyah Mohammed <amohammed@bayareanewsgroup.com>

Date: Wed, Apr 19, 2017 at 5:45 PM

Subject: Public Records Request

To: Mary Lavelle <mlavelle@ci.milpitas.ca.gov>, Christopher Diaz <cdiaz@ci.milpitas.ca.gov>
Cc: Christopher Diaz <Christopher.Diaz@bbklaw.com>

To Mary Lavelle and Chris Diaz,

The Milpitas Post Newspaper, through the California Public Records Act, requests emails between City Manager Tom
Williams to and from City Attorney Christopher Diaz, Mayor Rich Tran, Vice Mayor Marsha Grilli, Councilman Bob
Nunez, Councilman Garry Barbadillo and Councilman Anthony Phan for the dates of April 4 through April 18.

Please let us know if there are questions. Thank you for your assistance.
Regards,

Aliyah

Aliyah Mohammed Reporter and Social Media Coordinator

| Editorial
amohammed@bayareanewsgroup.com
408-707-1196 408-859-5370
@Aliyah_JM

bayareanewsgroup.com
BayArea Over 5 million engaged readers
NewsGroup  weekly

The Mevcury News  EAST BAY TIMES  Jttaxin Independent Jonrnal
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From: Wadsworth, Jennifer <jenniferw@metronews.com>
Sent: Friday, April 21, 2017 11:50 AM
Subject: PRA Request: Correspondence

Hi Chris,

One more request. | would like to obtain copies of all written and electronic correspondence between City
Manager Tom Williams and Mayor Rich Tran for the month of April up to the present date, April 21.

Let me know if you need clarification on the request.

| appreciate your help!

Jennifer Wadsworth
Staff Writer
408.515.7611
@jennwadsworth
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Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17" Floor
San Francisco, CA 94104
Telephone: (415) 795-3579
Facsimile: (415) 276-1976

Attorneys for
Plaintiff Tom Williams

IN THE SUPERIOR COURT OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

TOM WILLIAMS,
Petitioner and Plaintiff,
VS.

CITY OF MILPITAS, MARY LAVELLE,
CHRISTOPHER DIAS, and DOES 1 - 10,

Respondents and Defendants;

and

ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO

NEWSPAPER, and DOES 11 - 49,

Real Parties in Interest.

Civ No.:.:

EX PARTE APPLICATION FOR
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE:
PRELIMINARY INJUNCTION;
MEMORANDUM OF POINTS AND
AUTHORITIES; DECLARATIONS OF
TOM WILLIAMS AND CLAIRE E.
COCHRAN IN SUPPORT THEREOF

Date: 4/28/17
Time: 8:15 AM
Dept:

TO THE COURT AND ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE Plaintiff hereby applies for a Temporary Restraining Order and an

Order to Show Cause why a Preliminary Injunction-should not be granted enjoining Defendants City

of Milpitas, Mary Lavelle, and Christopher Diaz (cgllectively “Defendants™) and their officers, agents,

EX PARTE APPLICATION FOR TRO AND ORDER TO SHOW CAUSE RE: PRELIMINARY
INJUNCTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS IN SUPPORT

THEREOF
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employees, attorneys and representatives and each of them, from producing or disclosing Plaintiff’s
Letter, Plaintiff’s personnel records, Plaintiff’s performance evaluations or any meeting minutes,
emails or other documents which reference, pertain, discuss, or relate to the Letter or Plaintiff’s
personnel records or performance evaluations (collectively “The Documents”), Aliyah Mohammad,
Jennifer Wadsworth, or any other member of the public pursuant to a California Public Records Act
(“CPRA”) request.

This application is made on the grounds that the documents at issue in the instant CPRA
request contain preliminary allegations and assertions based on investigation conducted to date in
conjunction with pending litigation; privileged confidential communications subject to the
provisions of Cal. Evid. Code 88 1152 and 1154; and private personnel record information and
similar personal privacy files — the public interest in the non-disclosure of which clearly outweighs
whatever public interest might be served by their disclosure.

Cal. Gov. Code 8§ 6259(a) provides for an in camera inspection of the records which are
requested to be withheld from public view. After such inspection, if the Court determines that the
documents Plaintiff seeks to prevent from disclosure are privileged or attorney work product, the
Court may not require disclosure of such information. Cal. Evd. Code § 915(a).

Ex parte relief is necessary as the CPRA request was made on April 19, 2017. Unless
Defendants seek the permissive 14-day request for extension under Cal. Gov. Code § 6253(c), they
are to produce responsive records by April 29, 2017. Without the immediate issuance of a
temporary restraining order enjoining Defendants from producing the requested documents,
Plaintiff will suffer great and irreparable harm in that disclosure will violate his privileged right to
confidentiality, statutory rights to privacy, the attorney client privilege, and public policy. Plaintiff
has no adequate remedy at law for the harm he will suffer unless said disclosure is enjoined. No
administrative remedies are available. Pecuniary compensation is not sufficient to rectify the
damage which will be done if the identified documents are disclosed. Allegations set forth in
Plaintiff’s Complaint demonstrate that he is entitled to the requested relief of enjoining Defendants
from disclosing the documents at issue. ‘

This application is based on the Complaiﬁ%bn file herein, and the attached Memorandum

EX PARTE APPLICATION FOR TRO AND ORDER TO SHOW CAUSE RE: PRELIMINARY
INJUNCTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS IN SUPPORT
THEREOF
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of Points and Authorities, the Declaration of Claire Cochran, the Declaration of Tom Williams,
and upon all other such other and further evidence of which the Court may take notice at the

hearing.

Dated: April 27,2017 AD ASTRA LA ROUP, LLP

W
By %w /’@w\\

Claire E. Cochran
Attorney for Tom Williams

-3-

EX PARTE APPLICATION FOR TRO AND ORDER TO SHOW CAUSE RE: PRELIMINARY
INJUNCTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS IN SUPPORT
THEREOF
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EX PARTE APPLICATION FOR TRO AND ORDER TO SHOW CAUSE RE: PRELIMINARY
INJUNCTION; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS IN SUPPORT
THEREOF
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Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17" Floor
San Francisco, CA 94104
Telephone: (415) 795-3579
Facsimile: (415) 276-1976

Attorneys for
Plaintiff Tom Williams

IN THE SUPERIOR COURT OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

TOM WILLIAMS,

Petitioner and Plaintiff,

VS.

CITY OF MILPITAS, MARY LAVELLE,
CHRISTOPHER DIAS, and DOES 1 - 10,

Respondents and Defendants;

and

ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO
NEWSPAPER, and DOES 11 - 49,

Real Parties in Interest.

. INTRODUCTION

Civ. No..:

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF EX
PARTE APPLICATION FOR
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE:
PRELIMINARY INJUNCTION

Date: 4/28/17
Time: 8:15 AM
Dept.:

Petitioner and Plaintiff Tom Williams (“Plaintiff” or “Williams”) brings this action to

preserve his privileged confidential communications, preserve his privacy rights, and prevent the

public disclosure of Plaintiff’s Letter, Plaintiff’s personnel records, Plaintiff’s performance

evaluations or any meeting minutes, emails or other documents which reference, pertain, discuss, or

PLAINTIFF’'S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF EX PARTE
APPLICATION FOR TRO AND ORDER TO SHOW CASE RE: PRELIMINARY INJUNCTION




SAN FRANCISCO, CA 94104

AD ASTRA LAW GROUP, LLP
582 MARKET STREET, 17™ FLOOR

© 00 ~N o o b~ w NP

S T N N N O T N T N T N O e N N N N S T e =
©® N o g B~ W N P O © ® N o o~ W N Lk O

relate to same (collectively “The Documents™), in response to three California Public Record Act
(“CPRA”) requests made by Aliyah Mohammed and Jennifer Wadsworth. This ex parte
application requests a Temporary Restraining Order and an Order to Show Cause why a
Preliminary Injunction should not be granted, enjoining Respondents and Defendants, City of
Milpitas, Mary Lavelle and Christopher Diaz (collectively “Defendants”), their officers, agents,
employees, attorneys and representatives and each of them, from producing or disclosing The
Documents.

Cal. Gov. Code 8§ 6259(a) provides for an in camera inspection of the records which are
requested to be withheld from public view. After such inspection, if the Court determines that the
documents Plaintiff seeks to prevent from disclosure are privileged or attorney work product, the
Court may not require disclosure of such information. Cal. Evd. Code § 915(a).

Ex parte relief is proper and necessary as the first CPRA request was made on April 19, 2017.
Unless Defendants seek the permissive 14-day request for extension under Cal. Gov. Code § 6253(c),
they are to produce responsive records by April 29, 2017. Without the immediate issuance of a
temporary restraining order enjoining Defendants from producing the requested documents,
Plaintiff will suffer great and irreparable harm in that disclosure will violate his privileged right to
confidentiality, statutory rights to privacy, the attorney client privilege, and public policy. Plaintiff
has no adequate remedy at law for the harm he will suffer unless said disclosure is enjoined. No
administrative remedies are available. Pecuniary compensation is not sufficient to rectify the
damage which will be done if the identified documents are disclosed. Allegations set forth in
Plaintiff’s Complaint demonstrate that he is entitled to the requested relief of enjoining Defendants
from disclosing The Documents.

1. STATEMENT OF FACTS

Tom Williams is currently employed as the City Manager for the City of Milpitas (“City”);
he has been employed in this position for the past ten years. (Declaration of Tom Williams, { 2.)
Mr. Williams is currently involved in a legal dispute with the City and Mayor Tran. (Williams
Decl. 13.) Mr. Williams hired Ad Astra Law Group, LLP (“Ad Astra”) to represent his interests in

this dispute. (Williams Decl. 1 4.) On April 13, 2017, at Mr. Williams’ direction and in the capacity
-2-

PLAINTIFF’'S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF EX PARTE
APPLICATION FOR TRO AND ORDER TO SHOW CASE RE: PRELIMINARY INJUNCTION
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of his legal counsel, Ad Astra sent the City and Mayor Tran personal and confidential correspondence
subject to the provisions of Cal. Evid. Code 8§88 1152 and 1154 (“Letter”). (Williams Decl. {5.)
(Declaration of Claire E. Cochran, { 3.) Information contained in the Letter pertains to Mr.
Williams’ legal dispute with the City and with Mayor Tran, and includes preliminary allegations
and assertions based on investigation conducted to date. (Williams Decl. § 6.)

On April 18, 2017, the Milpitas City Council held a closed session meeting pursuant to Gov.
Code § 54956.9(d)(2). The agenda for the April 18 meeting was identified to the public as
“Conference with legal counsel, anticipated litigation City as Defendant.” (Williams Decl. {7.)
Individuals in attendance at the April 18, 2017 meeting included Mayor Tran, the City Council and
Christopher Diaz, attorney for the City. (Williams Decl. 18.) Mr. Williams’ Letter was discussed
during the April 18, 2017 closed session meeting. (Williams Decl. 1 9.) Minutes of the April 18,
2017 meeting were recorded. (Williams Decl. 1 10.)

On April 19, 2017, the City, through its attorney, Christopher Diaz, and city clerk, Mary
Lavelle, received a CPRA request from Aliyah Mohammed, Reporter and Social Media Coordinator /
Editorial for Bay Area News Group, for “any and all documents related to” an April 18, 2017 closed
session meeting of the City Council. (Cochran Decl., 4.) The City of Milpitas received two
additional CPRA requests, another one from Aliyah Mohammed on or about April 19, 2017 and one
from Jennifer Wadsworth on April 21, 2017. Both these requests sought production of various emails
between Tom Williams and different members of the City government. (Cochran Decl., {5.)

Ad Astra was contacted by Christopher Diaz on or about April 21, 2017, and again on April
26, 2017. Mr. Diaz informed Ad Astra of the CPRA requests and told them he intended to produce
documents responsive to said requests, documents specifically including the Letter. (Cochran Decl.,
6.) Ad Astra notified Mr. Diaz on April 25, 2017 that they, on behalf of Mr. Williams, would be filing
a Petition for Writ of Mandate and Complaint for Temporary Restraining Order, Injunctive Relief and
Declaratory Relief. (Cochran Decl., §7.)

On April 26, 2017 at 8:20 p.m., our office gave written email notice to Christopher Diaz,
personally and on behalf of the City of Milpitas, that Mr. Williams would be appearing ex parte on

Friday, April 28, 2017 to seek a temporary restraining order and an order to show cause re: preliminary
-3-
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APPLICATION FOR TRO AND ORDER TO SHOW CASE RE: PRELIMINARY INJUNCTION




SAN FRANCISCO, CA 94104

AD ASTRA LAW GROUP, LLP
582 MARKET STREET, 17™ FLOOR

© 00 ~N o o b~ w NP

S T N N N O T N T N T N O e N N N N S T e =
©® N o g B~ W N P O © ® N o o~ W N Lk O

injunction. (Cochran Decl., { 8.) Our office gave the same notice to Mary Lavelle, Aliyah
Mohammed, personally and on behalf of the Bay Area News Group, and Jennifer Wadsworth,
personally and on behalf of Metro Newspaper, on April 26, 2017 at 8:20 p.m., 8:21 p.m. and 8:34 p.m.,
respectively. (Cochran Decl., 1 9-11.)

As of 4:00 p.m. on Thursday, April 27, 2017, our office had not received notice from any party
that they intended to oppose this ex parte application. (Cochran Decl.,  12.)

Ex parte relief is proper and necessary as the first CPRA request was made on April 19, 2017.
Unless Defendants seek the permissive 14-day request for extension under Cal. Gov. Code § 6253(c),
they are to produce responsive records by April 29, 2017. (Cochran Decl., §13.) Without the
immediate issuance of a temporary restraining order enjoining Defendants from producing the
requested documents, Plaintiff will suffer great and irreparable harm in that disclosure will violate
his privileged right to confidentiality, statutory rights to privacy, the attorney client privilege, and
public policy.

1. ARGUMENT
A. Public Disclosure of Plaintiff’s Letter is Prohibited Under Cal. Evid. Code § 915

Cal. Gov. Code 8§ 6259(a) provides for an in camera inspection of the records which are
requested to be withheld from public view. After such inspection, if the Court determines that the
documents Plaintiff seeks to prevent from disclosure are privileged or attorney work product, the
Court may not require disclosure of such information. Cal. Evd. Code § 915(a). Plaintiff’s Letter
was sent by his attorneys, Ad Astra, to the City and Mayor Tran as personal and confidential
correspondence subject to the provisions of Cal. Evid. Code 88 1152 and 1154. (Williams Decl. 1 5.)
(Cochran Decl. § 3.) Information contained in the Letter pertains to Mr. Williams’ legal dispute
with the City and with Mayor Tran, and includes preliminary allegations and assertions based on
investigation conducted to date. (Williams Decl. §6.) The Letter is clearly privileged
communication.

The well-established policy behind Evid. Code § 1152 is to “avoid deterring parties from
making offers of settlement and to facilitate candid discussion which may lead to settlement of

disputes.” Fieldson Associates, Inc. v. Whitecliff Laboratories, Inc., 276 Cal. App. 2d 770, 773
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(Cal. App. 1st Dist. 1969). Negotiations might well be discouraged if a party knew that statements
made by him might later be used or disclosed to the public as a result of a per forma CPRA request,
such as we have in the instant case.

The public policy reasons for protecting confidential communications such as those set forth
in Plaintiff’s Letter, necessitate that the Letter, and any meeting minutes or other documents that

reference, pertain, discuss or relate to the Letter be prevented from disclosure by Defendants.

B. Plaintiff Has A Legally Protected Privacy Interest in His Letter, Personnel
Records, Performance Evaluations, And Any Documents Including Meeting
Minutes, Which Reference, Pertain, Discuss, or Relate to Same, Which Are
Protected From Disclosure Pursuant to Cal. Gov. Code 88 6254(b)(c) and (k),
Gov. Code § 6255(a), and the California Constitution

“The California Constitution guarantees both the individual’s right of privacy and the
public’s right of access to information concerning the public's business (Cal. Const., art. I, § 3,
subd. (b)(1)), including the writings of public officials and agencies.” Marken v. Santa Monica-
Malibu Unified School Dist., 202 Cal. App. 4th 1250, 1261 (Cal. App. 2d Dist. 2012) (internal
citations and quotations omitted).

In the California Public Records Act, codified at Cal. Gov. Code § 6254 et seq., the
Legislature has attempted to reconcile these two fundamental, but sometimes conflicting rights.

While ‘mindful of the right of individuals to privacy’ (8 6250), the Legislature has declared
access to information concerning the conduct of the people's business is a fundamental and
necessary right of every person in this state.” (Ibid.) Thus, the CPRA generally provides
‘every person has a right to inspect any public record ...” (8 6253, subd. (a)), ‘[e]xcept with
respect to public records exempt from disclosure by express provisions of law ...’ (8§ 6253,
subd. (b).)

Marken v. Santa Monica-Malibu Unified School Dist. At 1261.

Gov. Code 8 6254 lists 29 categories of documents exempt from the requirement of public
disclosure, many of which are designed to protect individual privacy, including, “Records
pertaining to litigation,” (§ 6254 (b)), and “personnel, medical, or similar files, the disclosure of

which would constitute an unwarranted invasion of personal privacy.” (§ 6254 (c).) Gov. Code 8
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6254 (k) further exempts records, “the disclosure of which is exempted or prohibited pursuant to
federal or state law.” Additionally, Gov. Code 8 6255(a) permits the withholding of other records
upon demonstration that “the facts of the particular case the public interest served by not disclosing
the record clearly outweighs the public interest served by disclosure of the record.”

In Hill v. National Collegiate Athletic Assn., 7 Cal. 4" 1 (1994), the court set out the
elements of a cause of action for invasion of the right to privacy guaranteed by the California
Constitution. The court stated that a Plaintiff must show (1) a legally protected privacy interest; (2)
a reasonable expectation of privacy; and (3) a serious invasion of the privacy interest. 1d. at 35-37.
In explaining these factors, the court stated that one class of legally protected privacy interest in
informational privacy, or the right to preclude dissemination of personal, confidential information.
Id. At 35. As stated above, CPRA recognizes these same privacy rights in sections 6254 (b)(c) and
(k). It is abundantly clear that The Documents are protected by both the Gov. Code §16254, as well
as the Constitutional right to privacy and must not be disclosed to Aliyah Mohammed, Jennifer
Wadsworth, or any other member of the public.

Additionally, Gov. Code § 6255(a) permits a public agency to withhold other records if it
can demonstrate “on the facts of the particular case the public interest served by not disclosing the
record clearly outweighs the public interest served by disclosure of the record.” Given the long-
established statutory protections afforded confidential and privileged communications such as
Plaintiff’s Letter, as well as the undeniable right to privacy afforded to documents such as
Plaintiff’s personnel records and performance evaluations (or any documents referencing, relating
or discussing same), even to the unlikely extent the court finds disclosure of such documents might
be otherwise permissible, it is without question that the public interest in keeping these records
from disclosure far outweighs the public interest which might be served by their production.
Accordingly, the Court should grant Plaintiff’s request for a Temporary Restraining Order and
Order to Show Cause why a Preliminary Injunction should not be granted, enjoining Defendants
from producing or disclosing The Documents.

1

I
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C. Plaintiff’s Letter, Personnel Records, Performance Evaluations,
And Any Documents Including Meeting Minutes, Which Reference, Pertain,
Discuss, or Relate to Same, Are Prohibited from Disclosure Under Gov. Code §
54956.9

One of the CPRA requests at issue, Ms. Mohammad’s April 19, 2017 request, is for “any

and all documents related to” an April 18, 2017 closed session meeting of the City Council.
(Cochran Decl., { 4.) This April 18 meeting was a special closed session meeting pursuant to Gov.
Code § 54956.9(d)(2). The agenda for the April 18 meeting was identified to the public as
“Conference with legal counsel, anticipated litigation City as Defendant.” (Williams Decl. {7.)
Under § 54956.9(a), local government is permitted to hold closed sessions concerning pending
litigation, based on the attorney-client privilege, so that the legislative body can “confer with, or
receive advice from, its legal counsel regarding pending litigating when discussion in open session
concerning those matters would prejudice the position of the local agency in the ligation.”

Mr. Williams’ Letter was discussed during the April 18, 2017 closed session meeting.
(Williams Decl. 1 9.) Itis presently unknown whether Plaintiff’s personnel records or performance
evaluations were also discussed at this meeting. It is assumed that, per protocol, minutes of this
meeting were recorded. The Legislature in 8 54956.9 has made it abundantly clear that the
attorney-client privilege and the pending litigation interests are so profound, government can
preclude the general public from these meetings, despite the public interest in being allowed right
of access to information concerning the public's business. The incontrovertible corollary to this
privilege is that any information or documents discussed or produced in such a closed session
meeting must also necessarily be prevented from disclosure. To find otherwise would obliterate the

Legislative purpose of § 54956.9 for holding closed sessions.

D. Plaintiff Will Suffer Irreparable Harm if He Is Not Granted A Temporary
Restraining Order

The City’s intended disclosure of Plaintiff’s Letter, personnel records, performance
evaluations, and any documents including meeting minutes, which reference, pertain, discuss, or
relate to same, will cause great and irreparable injury to Plaintiff in that their disclosure will violate

his privileged right to confidentiality, statutory rights to privacy, the attorney client privilege, and
-7-
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public policy, as set forth above.

Plaintiff has no adequate remedy at law for the harm he will suffer unless said disclosure is
enjoined. No administrative remedies are available. Pecuniary compensation is not sufficient to
rectify the damage which will be done if the identified documents are disclosed. Allegations set
forth in Plaintiff’s Complaint demonstrate that he is entitled to the requested relief of enjoining
Defendants from disclosing the documents at issue.

Accordingly, Plaintiff respectfully requests the Court grant a Temporary Restraining Order
and Order to Show Cause why a preliminary injunction should not be granted, enjoining
Defendants, officers, agents, employees, attorneys and representatives and each of them, from

producing or disclosing The Documents.

E. Injunctive Relief is Proper

“An injunction may be granted ...[w]hen it appears by the complaint that the Plaintiff is
entitled to the relief demanded and the relief, or any part thereof, consists in restraining the
commission or continuance of the act complained of, either for a limited period or perpetually.”
Cal. Code Civ. Proc. § 526(a)(1). An injunction may further be granted, “when it appears, during
the litigation, that a party. . . is about to do. . . some act in violation of the rights of another party”
Code Civ. Proc. § 526(a)(3); or “when pecuniary compensation would not afford adequate relief”
Code Civ. Proc. § 526(a)(4). All such circumstances exist in the instant matter.

Moreover, a temporary restraining order and preliminary injunction are the only remedies
available to Plaintiff to preserve the status quo. In the absence of such order and injunction,
Defendants will produce The Documents to Aliyah Mohammed and Jennifer Wadsworth pursuant
to their CPRA requests. The Documents will then likely be disseminated to hundreds of thousands
of members of the general public through Ms. Mohammed’s and Ms. Wadsworth’s respective
media outlets. The production of The Documents will effectively render this action, and Plaintiff’s
protected confidential and privacy rights, moot.

As set out supra, Plaintiff has a strong likelihood of succeeding on the merits of this case

and without immediate injunctive relief, the case will be rendered moot by Defendants’ disclosure
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of The Documents.
IV. CONCLUSION

For the reasons set forth above, Plaintiff respectfully requests the Court immediately grant a
Temporary Restraining Order Enjoining Defendants, their officers, agents, employees, attorneys
and representatives and each of them, from producing or disclosing The Documents.

Plaintiff additionally requests this Court issue an Order to Show Cause why a preliminary
injunction should not be issued, providing the same injunctive relief as the Temporary Restraining
Order.

To the extent the Court may deem necessary to make a determination concerning the Order
to Show Cause, Plaintiff further respectfully requests the Court conduct an in camera inspection of
The Documents, pursuant to Cal. Gov. Code 8 6259(a), in order to “balance” the competing
interests in this case.

Dated: April 27,2017 AD ASTRA LAW GROUP, LLP

By ﬁ/m %4;—\

Claire E. Cochran
Attorney for Tom Williams

-9-

PLAINTIFF’'S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF EX PARTE
APPLICATION FOR TRO AND ORDER TO SHOW CASE RE: PRELIMINARY INJUNCTION




© 00 ~N o o b~ w NP

S T N N N O T N T N T N O e N N N N S T e =
©® N o g B~ W N P O © ® N o o~ W N Lk O

Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17" Floor
San Francisco, CA 94104
Telephone: (415) 795-3579
Facsimile: (415) 276-1976

Attorneys for
Plaintiff Tom Williams

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

TOM WILLIAMS, Civ. No..:
Petitioner and Plaintiff, DECLARATION OF TOM WILLIAMS
IN SUPPORT OF EX PARTE
VS. APPLICATION FOR TEMPORARY
RESTRAINING ORDER TO SHOW
CITY OF MILPITAS, MARY LAVELLE, CAUSE RE: PRELIMINARY
CHRISTOPHER DIAZ, and DOES 1 - 10, INJUNCTION
Respondents and Defendants; Date: 4/28/17
Time: 8:15 AM
and Dept.:
ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO
NEWSPAPER, and DOES 11 - 49,
Real Parties in Interest.

I, TOM WILLIAMS, declare as follows:

1. I am the Plaintiff in this action. | have personal knowledge of the facts set forth
herein and, if called upon to do so, I could and would competently testify thereto. As to those
matters stated on information and belief, I am informed and believe them to be true.

2. I am currently employed as the City Manager for the City of Milpitas (“City”). |

1
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have been employed in this position for the past ten years.

3. I am currently involved in a legal dispute with the City and Mayor Tran.
4. I have hired the Ad Astra Law Group, LLP (“Ad Astra”) to represent my interests in
this dispute.

5. On April 13, 2017, at my direction and in the capacity of my legal counsel, Ad Astra
sent the City and Mayor Tran personal and confidential correspondence subject to the provisions of
Cal. Evid. Code 88§ 1152 and 1154 (“Letter”).

6. Information contained in the Letter pertains to my legal dispute with the City and
with Mayor Tran and includes preliminary allegations and assertions based on investigation
conducted to date.

7. On April 18, 2017, the Milpitas City Council held a closed session meeting
pursuant to Gov. Code § 54956.9(d)(2). The agenda for the April 18 meeting was identified to the
public as “Conference with legal counsel, anticipated litigation City as Defendant.”

8. On information and belief, individuals present at the April 18, 2017 meeting
included Mayor Tran, the City Council and Christopher Diaz, attorney for the City.

0. On information and belief, my Letter was discussed at the April 18, 2017 meeting.

10. On information and belief, minutes of the April 18, 2017 meeting were recorded.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 27" day of April, 2017, in Milpitas, California.

)

om Williams

By

2
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Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17" Floor
San Francisco, CA 94104
Telephone: (415) 795-3579
Facsimile: (415) 276-1976

Attorneys for
Plaintiff Tom Williams

IN THE SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

TOM WILLIAMS, Civ. No..:
Petitioner and Plaintiff, DECLARATION OF CLAIRE E.
COCHRAN IN SUPPORT OF EX PARTE
VS. APPLICATION FOR TEMPORARY
RESTRAINING ORDER TO SHOW
CITY OF MILPITAS, MARY LAVELLE, CAUSE RE: PRELIMINARY
CHRISTOPHER DIAZ, and DOES 1 - 10, INJUNCTION
Respondents and Defendants; Date: 4/28/17
Time: 8:15 AM
and Dept.
ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO
NEWSPAPER, and DOES 11 - 49,
Real Parties in Interest.

I, CLAIRE E. COCHRAN, declare as follows:

1. I am an attorney at law and senior associate with Ad Astra Law Group, LLP. 1am
licensed to practice before all courts of the State of California and am counsel of record for Plaintiff
Tom Williams in the above-captioned matter. | am familiar with all of the matters set forth herein,

and, if called upon to testify, | could and would do so competently.

1
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2. I represent Plaintiff Tom Williams with regard to legal disputes he has with the City
of Milpitas (“City”) and with Mayor Tran.

3. On April 13, 2017, I sent personal and confidential correspondence subject to the
provisions of Cal. Evid. Code 88 1152 and 1154 (“Letter”) to the City and to Mayor Tran.

4. On April 19, 2017, the City, through its attorney, Christopher Diaz, and city clerk,
Mary Lavelle, received a California Public Record Act (“CPRA”) request from Aliyah Mohammed,
Reporter and Social Media Coordinator / Editorial for Bay Area News Group, for “any and all
documents related to”” an April 18, 2017 closed session meeting of the City Council. Attached hereto
as Exhibit “A” is a true and correct copy of the April 19, 2017 CPRA request.

5. The City of Milpitas received two additional CPRA requests, another one from
Aliyah Mohammed on or about April 19, 2017 and one from Jennifer Wadsworth on April 21, 2017.
Both these requests sought production of various emails between Tom Williams and different
members of the City government. Attached hereto as Exhibits “B’” and “C” are true and correct
copies of the Ms. Mohammed’s second April 19, 2017 request and Ms. Wadsworth’s April 21, 2017
request, respectively.

6. I was contacted by Christopher Diaz on or about April 21, 2017 and again on April
26, 2017. Mr. Diaz informed me of the CPRA requests and told me he intended to produce
documents responsive to said requests, documents specifically including the Letter.

7. On April 25, 2017, I notified Mr. Diaz that our client would be filing a Petition for
Writ of Mandate and Complaint for Temporary Restraining Order, Injunctive Relief and Declaratory
Relief.

8. On April 26, 2017 at 8:20 p.m. our office gave written email notice to Christopher
Diaz, personally and on behalf of the City of Milpitas, that Mr. Williams would be appearing ex
parte on Friday, April 28, 2017 to seek a temporary restraining order and an order to show cause re:
preliminary injunction. Attached hereto as Exhibit “D” is a true and correct copy of our notice to
Mr. Diaz.

0. On April 26, 2017 at 8:20p.m. our office gave written email notice to Mary Lavelle

that Mr. Williams would be appearing ex parte on Friday, April 28, 2017 to seek a temporary
2
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restraining order and an order to show cause re: preliminary injunction. Attached hereto as Exhibit
“E” is a true and correct copy of our notice to Ms. Lavelle.

10. On April 26, 2017 at 8:21 p.m. our office gave written email notice to Aliyah
Mohammed, personally and on behalf of the Bay Area News Group, that Mr. Williams would be
appearing ex parte on Friday, April 28, 2017 to seek a temporary restraining order and an order to
show cause re: preliminary injunction. Attached hereto as Exhibit “F” is a true and correct copy of
our notice to Ms. Mohammed.

11. On April 26, 2017 at 8:34 p.m. our office gave written email notice to Jennifer
Wadsworth, personally and on behalf of Metro Newspaper, that Mr. Williams would be appearing ex
parte on Friday, April 28, 2017 to seek a temporary restraining order and an order to show cause re:
preliminary injunction. Attached hereto as Exhibit “G” is a true and correct copy of our notice to
Ms. Wadsworth.

12.  Asof 4:00 p.m. on Thursday, April 27, 2017, our office had not received notice from
any party that they intended to oppose this ex parte application.

13. Ex parte relief is proper and necessary as the first CPRA request was made on April
19, 2017. Unless Defendants seek the permissive 14-day request for extension under Cal. Gov. Code
8 6253(c), they are to produce responsive records by April 29, 2017.

I declare under penalty of perjury under the laws of the State of California that the foregoing
IS true and correct.

Executed this 27" day of April, 2017, in San Francisco, California.

By % ﬂ‘g (z

Claire E. Cochran
Attorney for Tom Williams

3
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Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton{@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17% Floor
San Francisco, CA 94104

{ENDORSED)

APR 2 8 2017

TeIephone: (4 1 5) 795-3579 EUPE"IUI‘-;T:EI;:;;‘fjfg:i!—i‘.\iiésrf:;;”:v.’r‘i:‘:;rk;m Clars
Facsimaile: (415) 276-1976 By P A Depuiy
= HEREOT
Attorneys for
Plaintiff Tom Williams
SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
TOM WILLIAMS, cvNo: [T0NV/ 3049235
Petitioner and Plaintiff, g’BOBGSED] ORDER RE PLAINTIFF’S
X PARTE APPLICATION FOR
Vs. TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE:
CITY OF MILPITAS, MARY LAVELLE, PRELIMINARY INJUNCTION

CHRISTOPHER DIAS, and DOES 1~ 10,

Date: 4/28/17
Respondents and Defendants; Time: 8:15 AM

Dept.:
and P

ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO
NEWSPAPER, and DOES 11 —49,

Real Parties in Interest.

The Ex Parte Application of Plaintiff Tom Williams for Temporary Restraining Order and
Order to Show Cause Re: Preliminary Injunction came on for hearing on April 28, 2017 at 8:30
a.m. in the department of the case management judge at the above-titled court. Plaintiff appeared
through his counsel of record, Claire E. Cochran. No party appeared to oppose the ex parte
application. |

The Court, having considered the moving papers and the arguments at hearing, upon full

consideration, hereby rules as follows:
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1) Plaintiff’s Application for Temporary Restraining Order is GRANTED.

Defendants City of Milpitas, Mary Lavelle and Christopher Diaz (collectively “Defendants™),
their officers, agents, employees, attorneys and representatives and each of them, SHALL NOT
PRODUCE OR DISCLOSE Plaintiff”s Letter, Plaintiff’s personnel records, Plaintiff’s performance
evaluations or any meeting minutes, emails or other documents which reference, pertain, discuss, or
relate to the Letter or Plaintiff’s personnel records or performance evaluations (collectively “The
Documents™), to Alivah Mohammed, Jennifer Wadsworth or any other member of the public
pursuant to a CPRA re uest ﬁn/{SS &ther l«.)zSe, aﬂﬁe\‘fﬂ/ b'j all arﬁf’\f,/oa/%a;

Ao heel” ap (’on on doe vmiens qﬁma/afzg/ beds <)
2) Plaintiff’s Application for an Order to Show Cause why reli

should not be granted, enjoining Defendants, their officers, agents, employees, attorneys and heary)
representatives and each of them, from producing or disclosing The Documents to Aliyah

Mohammed, Jennifer Wadsworth, or any other member of the public pursuant to a CPRA request, 1s

GRANTED. 7A/s LSC, 15 set ﬁar&'/?'//,/jg%/j @wﬁfnﬁ/ocﬁ
I'T IS SO ORDERED. ” M@j /6, 2007 ot /100 2

Dated: L;L ? Q 8 , 2017

Mary E. Arand
JUDGE OF THE SUPERIOR COURT
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FIRST AMENDMENT COALITION
May 10, 2017

City Clerk

City of Milpitas

455 E. Calaveras Blvd.
Milpitas, California 95035
mlavelle@ci.milpitas.ca.gov

Via Email and Online Submission Portal at http://www.ci.milpitas.ca.gov/public-
record-request/

Request for Public Records

Dear Ms. Lavelle:

On behalf of the First Amendment Coalition (“FAC”), | hereby request the records set
forth below. This request is submitted pursuant to the California Public Records Act
(“CPRA”), Gov. Code sec. 6250 et seq.; the California Constitution, Article |, section 3;
FAC'’s rights of access under California common law; and Milpitas Municipal Code, Title
|, Chapter 310, Section 1 et seq.

FAC requests the following records:

(1) The letter dated April 13, 2017, sent to Milpitas Mayor
Rich Tran and City Attorney Christopher Diaz by
counsel for City Manager Tom Williams, and any
related correspondence;

(2) All records supporting, reflecting, or addressing the
claims made by Mr. Williams in the letter dated April
13, 2017, sent to Milpitas Mayor Rich Tran and City
Attorney Christopher Diaz by counsel for City
Manager Tom Williams;

(3) All other records of misconduct by Mr. Tran,
including without limitation complaints, claims or
charges of misconduct by Mr. Tran;



(4) All evaluations of Mr. Williams’ performance as City
Manager of the City of Milpitas, including without
limitation evaluations that reflect or address
misconduct by Mr. Williams, or any complaints,
claims, or charges of misconduct by Mr. Williams;

(5) All personnel records relating to Mr. Williams,
including without limitation records that reflect or
address misconduct by Mr. Williams, or any
complaints, claims or charges of misconduct by Mr.
Williams;

(6) Any other records of misconduct by Mr. Williams,
including without limitation complaints, claims or
charges of misconduct by Mr. Williams;

(7) All records relating to investigations or inquiries into
claims or charges of misconduct by Mr. Tran or Mr.
Williams;

(8) All records constituting or describing any response
by the City of Milpitas or any officer or employee of
the City of Milpitas to the letter dated April 13, 2017,
sent to Milpitas Mayor Rich Tran and City Attorney
Christopher Diaz by counsel for City Manager Tom
Williams.

If any portion of the records requested is exempt from disclosure by express provisions
of law, Government Code Section 6253(a) requires segregation and redaction of that
material in order that the remainder of the information may be released. If you believe
that any express provision of law exists to exempt from disclosure all or a portion of the
records FAC has requested, you must notify FAC of the reasons for the determination
not later than 10 days from your receipt of this request letter. Cal. Gov’t. Code §
6253(c). Any response to this request that includes a determination that the request is
denied, in whole or in part, must be in writing. Cal. Gov’'t. Code § 6255(b).

Government Code section 6253(d) prohibits the use of the 10-day period, or any
provisions of the CPRA or any other law, “to delay access for purposes of inspecting

534 FOURTH STREET, SUITEB SANRAFAEL,CA 94301 » 415.460.5060 « FIRSTAMENDMENTCOALITION.ORSG



public records.”

In addressing this request, please keep in mind that the California Constitution
expressly requires you to broadly construe all provisions that further the public’s right of
access, and to apply any limitations on access as narrowly as possible. Cal. Const.,
Art. 1, sec. 3(b)(2). The CPRA recognizes “no limitations on access to a public record
based upon the purpose for which the record is being requested, if the record is
otherwise subject to disclosure.” Cal. Gov’t Code § 6257.5.

In addition, the CPRA requires public agencies and officials to assist the public in
making a focused and effective request by: (1) identifying records and information
responsive to the request; (2) describing the information technology and physical
location in which the records exist; and (3) providing suggestions for overcoming any
practical basis for denying access to the records or information sought. Cal. Gov’t Code
§ 6253.1. We request that you provide this mandated assistance, in order to assist us
in identifying the correct records and ensuring that any concerns regarding the provision
of access to these records can be addressed and resolved.

Please contact me to obtain my consent before incurring copying costs, chargeable to
FAC, in excess of $100.

Thank you for your timely attention to this request.

Sincerely,

David Snyder
Executive Director
First Amendment Coalition

Cc: Christopher J. Diaz, Milpitas City Attorney, cdiaz@ci.milpitas.ca.gov

534 FOURTH STREET, SUITEB SANRAFAEL,CA 94301 » 415.460.5060 « FIRSTAMENDMENTCOALITION.ORG
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(760) 568-2611
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(949) 263-2600
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Christopher J. Diaz
(925) 977-3309
christopher.diaz@bbklaw.com

BEST BEST & KRIEGER Sacramento

ATTORNEYS AT LAW (916) 325-4000

San Diego

(619) 525-1300

2001 N. Main Street, Suite 390, Walnut Creek, CA 94596 Washington, DC

Phone: (925) 977-3300 | Fax: (925) 977-1870 | www.bbklaw.com (202) 785—6600
May 19, 2017

VIA EMAIL  [DSNYDER@FIRSTAMENDMENTCOALITION.ORG]

David Snyder

Executive Director

First Amendment Coalition
534 Fourth Street, Suite B
San Rafadl, CA 94901

Re: Response to Public Records Act Reguest re City of Milpitas

Dear Mr. Snyder:

This will respond to your May 10, 2017 Public Records Act (PRA) request for copies of
the following:

“1. The letter dated April 13, 2017, sent to Milpitas Mayor Rich Tran and City Attorney

Christopher Diaz by counsdl for City Manager Tom Williams, and any related
correspondence;

All records supporting, reflecting, or addressing the claims made by Mr. Williams in
the letter dated April 13, 2017, sent to Milpitas Mayor Rich Tran and City Attorney
Christopher Diaz by counsel for City Manager Tom Williams,

All other records of misconduct by Mr. Tran, including without limitation complaints,
claims or charges of misconduct by Mr. Tran;

All evaluations of Mr. Williams performance as City Manager of the City of
Milpitas, including without limitation evaluations that reflect or address misconduct
by Mr. Williams, or any complaints, clams, or charges of misconduct by Mr.
Williams;

All personnel records relating to Mr. Williams, including without limitation records
that reflect or address misconduct by Mr. Williams, or any complaints, claims or
charges of misconduct by Mr. Williams;

38077.04009\29789292.2
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6. Any other records of misconduct by Mr. Williams, including without limitation
complaints, claims or charges of misconduct by Mr. Williams;

7. All records relating to investigations or inquiries into claims or charges of misconduct
by Mr. Tran or Mr. Williams;

8. All records constituting or describing any response by the City of Milpitas or any
officer or employee of the City of Milpitas to the letter dated April 13, 2017, sent to
Milpitas Mayor Rich Tran and City Attorney Christopher Diaz by counsel for City
Manager Tom Williams.”

Pursuant to the attached Order re Plaintiff's Ex Parte Application for Temporary
Restraining Order and Order to Show Cause re: Preliminary Injunction, filed April 28, 2017
(“TRQ"), and Gov. Code 8§ 6254(c) the documents requested in Nos. 1-2 and 4-8 above are
exempt from disclosure. Asto No. 3 and No. 7 to the extent they refer to complaints against the
Mayor, there have been several comments the Mayor allegedly made regarding the age and
treatment of staff that employees and others have mentioned, which are noted in the attached
record. The attached record, Bates Nos. MIL-FAC000001 — MIL-FAC000002 has been redacted
to protect the identity and privacy of the employees and out of concern that disclosure may chill
future complaints. Gov. Code § 6254(c) and 8§ 6255(a); see also City of San Jose v. Superior
Court, 74 Cal. App. 4th 1008 (1999) (holding that public interest in nondisclosure of the names,
addresses and telephone numbers of airport noise complainants clearly outweighed the public
interest in disclosure); BRV, Inc. v. Superior Court, 143 Cal. App. 4th 742, 760 (2006)
(permitting redaction of names, home addresses, phone numbers, and job titles of persons
mentioned in investigation report concerning superintendent). Other than the attached and the
letter you requested in No. 1, which the City is precluded from disclosing by the TRO, the City
has no further records responsive to Nos. 3 and 7 regarding the Mayor.

| have also attached a courtesy copy of the Verified Petition for Writ of Mandate and
Complaint for Temporary Restraining Order, Injunctive Relief, and Declaratory Relief filed by
the Ad Astra Law Group, attorneys for Tom Williams, filed on April 28, 2017.

The City has additional records responsive to your requests that are also protected by the

attorney-client privilege and will not be disclosed. See Roberts v. City of Palmdale, 5 Cal.4th
363 (1993); Gov. Code § 6254(K).

38077.04009\29789292.2
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The person responsible for the decision not to disclose the requested recordsis the
undersigned.

Sincerdly,

Christopher J. Diaz

for BEST BEST & KRIEGER LLP

City Attorney, City of Milpitas
Encls.

CC: Mary Lavelle, City Clerk

38077.04009\29789292.2



Comments and Actions of Rich Tran

Age Discrimination

During election season, Rich Tran came to City Hall and was sitting in | NN office.
N /. Tran asked

“As those your grandchildren?”

After Mr. Tran was elected to Mayor, he was on a tour of City Hall. On | NN
2 |
N ¢he Mayor commented

something similar to “Oh, you must be our oldest employee.”

After work hours on December 19, 2016, newly elected Mayor Tran and Councilmember Nufiez joined
the Unrepresented Management Team for our holiday dinner at Macaroni Grill. Before our meals

arrived, [N the mayor ask [N “How old are you? You look

young.”

Sexual Discrimination

At the holiday dinner on December 19, 2016, the Mayor asked | NI - D
I B - d he discussed with them his need to obtain dates. |l
I < may have asked them if they knew anyone that they could set up with him.

At the Council meeting on April 4™ several department heads were sitting in the rear of the Council
Chambers. I /25 sitting in the row in front of me. | cannot recall the exact
nature of my conversation withjJjilij, but [l said the Mayor had invited the POA representatives to
dinner and i was so flustered that i} left without paying. When | asked why [JJlij was flustered, |l
said that the Mayor had asked il if [l knew of anyone that he could date. ] also said JJjij had
shown him photos of | on her phone before those comments, so he knew | was not
available.

On the “Mayor Rich Tran” Facebook page, there is a link to a Milpitas Post article about the former City
Attorney Mike Ogaz settlement. The mayor allows his followers to “like” and/or comment on his
postings. In the postings, the internet comments made by followers insinuate that there is an
inappropriate relationship between the City Manager and his Executive Secretary. The Mayor has done
nothing to put a stop to those rumors or comments.

At the April 4, 2017 City Council meeting, the Mayor spoke several words in Tagalog. | requested that
these words be translated since | did not know what they meant (“Make sure that we are taking care of

our Pares and our Kuyas”). | I -s/ated them to be only the masculine

terms for buddy or brother, ignoring the female counterparts of the words.

MIL-FAC000001



Racial Discrimination

At the Council meeting on April 18, 2017, the Mayor made several comments regarding his Vietnamese
heritage and the younger generation of Vietnamese sitting around “eating noodles” all the time. |
I hought this overly broad generalization was insensitive and discriminatory toward Asian and
Asian-American residents.

Miscellaneous

On March 20, 2017, Council member Grilli called to let me know that she has also received complaints
from staff about the Mayor’s behavior. She said that at least one other Councilmember had heard
similar complaints. She did not elaborate on the complaints, but | shared her concerns with Chris Diaz
and Stacey Sheston.

Il witnessed awkward hugs of I, -t the
holiday dinner on December 19, 2016; | (2t the Cesar Chavez Plaza dedication on March

31, 2017) and a representative who sat next to him at the La Raza Roundtable presentation on March
31,

MIL-FAC000002
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Claire Cochran (SBN #222469)
Email: ccochran@astralegal.com
Trina Clayton (SBN #204215)
Email: tclayton{@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com
AD ASTRA LAW GROUP, LLP
582 Market Street, 17% Floor
San Francisco, CA 94104

{ENDORSED)
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TeIephone: (4 1 5) 795-3579 EUPE"IUI‘-;T:EI;:;;‘fjfg:i!—i‘.\iiésrf:;;”:v.’r‘i:‘:;rk;m Clars
Facsimaile: (415) 276-1976 By P A Depuiy
= HEREOT
Attorneys for
Plaintiff Tom Williams
SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
TOM WILLIAMS, cvNo: [T0NV/ 3049235
Petitioner and Plaintiff, g’BOBGSED] ORDER RE PLAINTIFF’S
X PARTE APPLICATION FOR
Vs. TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE:
CITY OF MILPITAS, MARY LAVELLE, PRELIMINARY INJUNCTION

CHRISTOPHER DIAS, and DOES 1~ 10,

Date: 4/28/17
Respondents and Defendants; Time: 8:15 AM

Dept.:
and P

ALIYAH MOHAMMED, BAY AREA NEWS
GROUP, JENNIFER WADSWORTH, METRO
NEWSPAPER, and DOES 11 —49,

Real Parties in Interest.

The Ex Parte Application of Plaintiff Tom Williams for Temporary Restraining Order and
Order to Show Cause Re: Preliminary Injunction came on for hearing on April 28, 2017 at 8:30
a.m. in the department of the case management judge at the above-titled court. Plaintiff appeared
through his counsel of record, Claire E. Cochran. No party appeared to oppose the ex parte
application. |

The Court, having considered the moving papers and the arguments at hearing, upon full

consideration, hereby rules as follows:

-1-

PROPOSED ORDER TO SHOW CAUSE RE: PRELIMINARY INJUNCTION




AD ASTRA LAW GROUP, LLY

582 Market Street, I7™ Floor

San Francisco, CA 94104

10
11
12
13
14
15
16
17
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21
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23
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27
28

1) Plaintiff’s Application for Temporary Restraining Order is GRANTED.

Defendants City of Milpitas, Mary Lavelle and Christopher Diaz (collectively “Defendants™),
their officers, agents, employees, attorneys and representatives and each of them, SHALL NOT
PRODUCE OR DISCLOSE Plaintiff”s Letter, Plaintiff’s personnel records, Plaintiff’s performance
evaluations or any meeting minutes, emails or other documents which reference, pertain, discuss, or
relate to the Letter or Plaintiff’s personnel records or performance evaluations (collectively “The
Documents™), to Alivah Mohammed, Jennifer Wadsworth or any other member of the public
pursuant to a CPRA re uest ﬁn/{SS &ther l«.)zSe, aﬂﬁe\‘fﬂ/ b'j all arﬁf’\f,/oa/%a;

Ao heel” ap (’on on doe vmiens qﬁma/afzg/ beds <)
2) Plaintiff’s Application for an Order to Show Cause why reli

should not be granted, enjoining Defendants, their officers, agents, employees, attorneys and heary)
representatives and each of them, from producing or disclosing The Documents to Aliyah

Mohammed, Jennifer Wadsworth, or any other member of the public pursuant to a CPRA request, 1s

GRANTED. 7A/s LSC, 15 set ﬁar&'/?'//,/jg%/j @wﬁfnﬁ/ocﬁ
I'T IS SO ORDERED. ” M@j /6, 2007 ot /100 2

Dated: L;L ? Q 8 , 2017

Mary E. Arand
JUDGE OF THE SUPERIOR COURT
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Claire Cochran (SBN #222469)
Emasil: ccochran@astralegal.com
Trina Clayton {SBN #204215)
Email: tclayton@astralegal.com
Sean B. Gentry (SBN #273061)
Email: sgentry@astralegal.com = -
AD ASTRA LAW GROUP, LLP
582 Market Street, 17™ Floor -

San Francisco, CA 94104 . -

Telephone: {(415) 795-3579
Facsimile: (415) 276-1976

Attorneys for
Plaintiff Tom Wiliiams

" SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

TOM WILLIAMS,
Petitioner and Plaintiff,
V4,

CITY OF MILPITAS, MARY LAVELLE,
CHRISTOPHER DIAZ, and DOES 1 - 10,

Respondents and Detendants;
and
ALIYAH MOHAMMED, BAY AREA NEWS

GROUP, JENNIFER WADSWORTH,
METRO NEWSPATER, and DOES 17 — 49,

Real Parties in Interest.

M17cva0923s

Civ. No.:

VERIFIED PETITION FOR WRIT OF
MANDATE (C.C.P. §§ 1085 AND 1086)
AND COMPLAINT FOR TEMPORARY
RESTRAINING ORDER, INJUNCTIVE
RELIEF, AND DECLARATORY RELIEF

Date: 4/28/17
Time: 815 AM
Dept.:

Petitioner and PlaintiT Tom Williams C"WilHams™) or (“PlaintisT”) brings $us action to

preserve his privacy rights and prevent the unauthorized and imnproper disclosure of records by

Respondents and Defendants City of Milpitas, Mary Lavelle, and Chnistopher Dhaz (collectively

{VERIFIED PEVITON FOR WRIT OF MANDATE (C.C.P.§§ 1085 AND 1086) AND COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, INJUNCTIVE RELIEF, AND DECLARATORY RELIEE)
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“Dwfwndants ", pursu.dnt to California Public Recordq Act (“CPRA } rcqucsts made by Real Parties

in interest

INTRODUCTION =

I. On or about Apnl 19, 2017 Real ?arty in [nterest Ahyah Mohammed chorter and .

bomal Media Cooxdmator/Edltonal for Bay Area Newq Group, filed a request for public records

pursuant to CPRA, for documents relating to a closed session Milpitas City Counctl meeting _held

on April 18, 2017,

2. This lawsuit seeks mandamus and other relieve to prover! Defendants from acting in
an unlawful mdnner bv releasmg mfamation and documcnts relating to the April 18, 201 7 meetmg, .
the dlsclosurc, of which is pr0h1bited by law. (Cal Code Civ. Proc. §§ 1083 and 10886.)

3. ~Among other relief, Williams seeks a temporary resimmmg order and preliminary
injunction enjoining Defendants from publicly disclosing the unauthorized information and

documents. (Cal. Civ. Proc. $§527 and 528 and Civ. Code §3420.)

4, Williams additionaliy secks declaratory relieve under Code Civ. Proc. §1069.
PARTIES
5, Plaintff Tom Williams, 18 an individual whe at all relevant times mentioned herain

was and 15 a United States citizen and a restdent of the State of California,

6. Defendant City of Milpitas (*City™), is at all relevant times mentioned herein a
municipal entity located in the county of Santa Clara, organized under the laws of the Staie of
California, and 1s a corporate entity capable of suing and being sued.

7. Defendant Mary Lavelle (“Lavelle™) is an individual who at ail relevant times
mentioned herein was and is a United States citizen and a resident of the State of California
Lavelle is the City Clerk for the City of Milpitaes.

k. Defendant Christopher Diaz (“Diaz™) is an individual who at all relevant times
mentioned herein was and is a United States citizen and a resident ol the State of Califorma. Diaz is

the city attorney to the City of Milpitas.

o]
- L

(VERITIED PELITON FOR WRIT OF MANDATE (C.C.P. 88 1085 AND 1086) ANI) COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, TNJUNCTIVE RELIEF, AND DECLARATORY RELIEF)
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9, Om information and belief, Real Parfy in Interest, Aliyah Mohammed

‘(“Mohamnied”), is an individual who at all relevant times mentioned herein was and is a United

States eitizen and a resident of the State of Califormia. On information and believe, Mohammed is
and'w.'as a Reporter and Sbcial Media Coordinrator/Editorial for the Bay Area News ‘Group.

10 Oﬂ mformatlon and behet Real Party in Iﬂtcrest Bay Area Ncws Group, is4a pnvate.
media company which at all relevant Himes ment]oned heréin had its corporate headquaﬂer‘; in San |
Ramon, Cahforma. _

1. On information and belief, Real Party in luterest, Jennifer Wadsworth
(“Wcﬁdqworth”) is an individual who at all rclcvant fimes mentioned herein was and is a United
Qtau:s citizen and a resident of the State of Cahforma On mfonnatlon and behe\«c Wadsworth is -
and was a chorter for Metro Newspaper.

10, Oninformation and belief, Real Party in Interest, Metro Newspaper, is an online
publisher of weekly newspapers in Northermn California and 13 headquartered in San Jose, California.

11, Plaintffis ignorant of the true names and capacities of Defendant DOES 1~ 10 and
Real Party m Interest DOES 11 — 49 and therefore sues these defendants and real parties in interest
by fictitious names under Cal. Civ. Proc. §474. Plainti(fwill amend this petition o alloge then true
names and capacities when ihe same arg ascertained. Plaintiff is informed and believes and
therefore alleges that each of the fictitously nained defendants are legally responsible in some
manner {or the ceeurrences described herein and the harm that Plaintiff has sustained. Plamtiff is
informed and believes and therefore alleges that each of the fictitiously named real parties in
interest has an actual and substanstal interest in the subject matier of this action.

12. Each Defendant is sued as the agent and/or employer of each other acting in the course
and scope of such employment or, altemnatively, acting beyond the course and scope of their
authority. Without waiving the aliernate ¢ pleading, reference in this complaint to these Delendant’
capacity will be within the course and scope of their authority, Reference made in this complaint to
“Defendants™ shall be deemed 1o mean the acts of Defendants acting individually, jointly and/or

severally,

Lad
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13 Thl&; Cuurt has _]urlSdlCT:lOl’l over thls action pursuant to Cal. Code Civ, Proc § ]085

14. Thls Court hag’ Junsdlctlon aver the City of Mllpltas because itis a mumclpal cntlty,

'Orgam?ed under the laws of the State of Cahfumla and located 1 n the county 01‘ Santa Ciara

1s. AVe_:nue is proper in this-Court pursuant to Code'qf Civ. Proc. §§ 393 and 394,

| FACTS

16.  PlaintifTis currently employed as the City Manager of Milpitas. He has held this
p(}siﬁen for the past ten years.

17. Plaintiff is curreﬁﬂy involved in a legal -dispufé with the Ci‘fy and Méyor Ilam
Plaintiff has h}red the Ad Astra Law Group, LLP (*Ad Aqtra T to represent his mterests in thlq =
dispute

18, At Plaintiff's direction and in capacity as his legal counsel, Ad Astra sent the City
and Mayor Tran, through City attorney Diaz, personal and confidential correspondence subject to
the provisions of Cal. Evid. Code §§ 1152 and 1154 (“Letwer™). The Letter is exempt from
mandatory disclosure under Cal. Gov. Code §6254{(k}.

19, Information contained in the Letier pertains to Plaintiff's legal dispute with the City
and Mayor Tran and includes preliminary allegations and assertions based on investigation
conducted to date and is exempt form disclosure under Cal. Gov. Code § 6254(b).

20.  Information contained in the Letter further pertains to Plaintiff’s personnel records
and the disclosure of said information would constitute an unwarranted invasion of Plaintiff's
personal privacy and is exempt from disclosure under Cal. Gov. Code § 6254(c).

21, 'The Leter is further exempt from disclosure in that the public interest served by not
disclosing the record clearly outweighs the public interest served by disclosure of the record. {(Cal.
Gov. Code § 6255(a})

22 On Apni 18, 2017, the Milpitas City Council held a closed session meeting pursuant
to Gov. Code § 54950.9(d)(2). The agenda for the April |8 meeting was identified to the public as

“Conference with legal counsel, anticipated Jitigation City as Defendant.” Plaintiff's Letter was

-4
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produced and djscussed at the Apnl 18,2017 meetmg_, P}amtlﬁ s pcrso:mul reuords dnd
performance evaluatlons were ajso djscussui o |

23, OnApril 19 2017, Aliyah Mohammad, individually and in her capacity as reportcr
and social media coordmator/edlional for Bay Area News Group hied a “public records request”
w1th Diaz and Lavelle for “any .:md dil doc,ument‘; relating t0” the Aprﬂ I8 closed session meetmg

24 On information and belief, on or dbout April 19 and April 21, 2017, the Clty, through '
emails sent to City Attorney D1az received additional CPRA requests for various emails between
Tom Williams and various members of the City government,

25, After ;écéipr of the'pubﬁc"records request, Diaz ﬁofiﬁed Ad Ast.ra, 1)) éf fhe“ request
and, 2) his mtent to produce documents in response to the CPRA requests, spe:cmcauv including the
Lette:r Diaz also informed Ad Astra of his anticipated intent to produc,e the requested emails, ag
well as Ad Astra’s Litigation Hold letter. Minutes of the April 18 meeting were also recorded and
could conceivably be produced in response to the CPRA requests.

20 On Apnl 25, 2017, Ad Astra notified Mr. Diar that it would be filing « Petition for
Writ of Mandate and Complaint for Temporary Restraining Order, Declaratory Relief and
Injunciive Relief. Ad Astra further notified Mr. Diaz it would be going in ex parte on April 28,
2017 to obtain a temperary restraining order to prevent the release of Plaintiff’s Letler and related
closed meeting minuies and documents.

27, The Cny’s intended disclosure of Plaintiff's Letter, or any meeting minutes or other
documents referencing, pertaining, discussing, or relating to Plaintitf™s Letter will cause great and
irreparable injury to Plaintiff in that the disclosure will violate Plaintiffs privileged right to
confidentiality under Cal. Evid. Code §§ 1152 and 1154,

28, The City's intended disclosure of PlaintifTs Letter; Plaintiffs personnel records:
Plaintiff™s performance evaluations; or any associated meeting minutes or other related documents
referencing, pertaining. discussing, or relating to Plaintiff's Letter, Plaintiff's personnel records or
Plaintiff's performance evaluations {collectively “The Documents™), unless and until enjoined, will

cause great and irreparable injury to Plaintift in that the disclosure will violate the attorney-client

Lre

[VERITIED PETITON FOR WRIT OF MANDATE (C.OP.§§ 1085 AND 1086) AND COMPLAIN| FOR
IEMPORARY RESTRAINING ORDER, INTUNCTIVE ‘{ LIEE. AND DECLARATORY RELIEF)




pm:lego afforded undcr Cal. Gov CGdt: § 54956 93 pIO‘JiS]OnS for ho%dmg c osui sessmns
| conccmmg pe,ndm g Titi Oaucm Dlsulosure of The Docuinents would furiher fmstraic, the Le glsldiwe
purpose of Gov. Code § 54956.9 for holding closed s¢5510ns in which to confer with, or receive -
advice from, legal boﬁnsd regarding pending litigaﬁoﬂ where, as here, any such diséﬁssibh m Opf;‘n
session concsr:ﬁng said liligation would prejudice the position of the local agency in the litigati én.'
Cal. Gov. Code § 6254(b) additionally demonstrates the Legislative’s clear intent to prevent
disclosure.of any records by exémpting from mandatory disclosure any records pertaining {0
pending litigati()ﬁ to which a public agency is a.paﬁy '

7 29. The (,]'i} intended d;sclosure of The Documents unless dnd until enjomed Wﬂl
cause great and irreparable injury to Plaintiff in that the disc]oz}ure will violate Plaintiff’s rights to
privacy, including those provided by Cal. Gov. Code § 6254(c) and the California Constitution,
Article I, § |

30.  The City's intended disclosure of The Documents, unless and uniil enjoined, wil
cause great and irreparable injury to Plaintiff in that the disclosure will violaie Plaintiff™s rights and
further undermine the purpose and intent of the California Legislature to secure thc privacy of its
cilizens in general, and public craployees in particular. Disclosure will cause irreparable harm fo
Plaintiff directly with regard to his‘rcputatien and carrent positon as City Manager of Milpitas,

31, The City’s intended disclosure of The Documents, anless and until enjoined, wiil
further undermine the public policy interest against disclosure where the bepefit of non-disclosure
clearly oubweighs the public interest served by disclosure. (Cal. Gov. Code § 62353

FIRST CAUSE OF ACTION

VERIFIED PETITION FOR WRIT OF MANDATE

32, Plaintifl realleges and incorpoerates by reference the previous allegations in the
proceding paragraphs.

33.  Plainuff has no adequate remedy at law for the injuries he will suffer unless the
disclosure of The Documents is prevented by the issuance of a Writ of Mandate ordering

Defendants not to disclose.

T IVERIFIED PUTITON FOR WRIT OF MANDATE {C.C.P. 8% 1085 ANII 1086) AND COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, INJUNCTIVE EELIEF, AND DECLARA TORY RELIEF)
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34, As thé Letter imvolves personal and confidential communications between Plaintiff's
;attomcy aﬁd -C’i}_ﬁs{opher Diélz, aﬁofney fo.r- ;Lhe City: of Milﬁita& @ursuant tOVE‘;fid. Code §-§ 1152
and 1154 the Letter and all meeting mi;iu.tes: or other documents referencing, pertaining, discussing,
or .relating_to related to the Letter inusf not be proﬂuccd.

3 5 Dlsciosure of The Documcnts will furthcr v101ate thc aﬂomcy~c11(,nt pnvﬂege
afforded under Cdi Gov, Code § 54956 9 and frustrate the Legizlative purpose of Gov Code
54956.9 for holding closed sessmns in which to confer with, or receive advice from, fegal counsel

regarding pending litigation where, as here, any such discussion in open session concerning said

'lmgatlon Would prejudice the p051t10n of the local agency in the litigation. Disclosure will also’

thwart the Leolslatum s intent to exempt from. mandatory dl%l{)qure records pertaimno to pcndmg
litigation under Gov. Code § 0254(b).

36.  Asapublic employce of the City and citizen of the Statc of California, Plaintiff has a
right to privacy in his personnel records and performance evaluations pursnant to Cal. Gov. Codeé §
6254{c) and the Culifornia Constitution, Article 1, §1. Defendants have a clear and present duty aot
to disclose said personnel records and, by doing so, they will act beyond their authority and in
violation of the Government Code and Califoria Constitution.

37. As a proximate result of Defendants” wrongful and unlawful conduct, Plaing i will
suffer irreparable harm including, but not limited to the following: Disclosure of The Documents
will viclate Plaintitf’s privileged right to confidentiality, his guaranteed privacy rights, and the
attorney-client privilege associated with Gov. Code §54936.9: as well as undermine the purpose and
intent of the California Legislature 10 secure the privacy of its citizens in general and public
emplovees in particular, further undermine the public policy interest against disclosure as set forth
in Gov, Code § 6255,

3%, Plaintiff has no plain or adequate remedy i that no other remedy other than mandate
is provided by law to compel Defendants not to disclose The D@{_c:uments N responss to the various
CPRA requests.

39, Defendants have indicted their intent not comply with their ministerial duties.

-
-

(VERIFIED PETITON FOR WRIT OF MANDA TE (L.C.P. §§ 1085 AND 1086) AN COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, INJUNCTIVE RELIEF, AND DECLARATORY RELIEF)




40. Plaintiff has exhausted all administrative remedies in that none exist. The exhaustion
-by Plaintiff c-)f- any other fémcdics; even if avaﬂlable, ‘;xfr-}uld bc futile. 7
41.  Any production of The Documerts by Defendants will be in violation of PlaintifP’s

rights,

SECOND CAUSE OF ACTION
INJUNCTIVE RELIEF

42. . Plaintiff realleges and incorpofétes by refe_rénce the previcus allegations in the
preceding paragraphs.

43, Plaintiffhas 2 privileged right to confidentiality in the Letter and ail meéting minttes
and other associated documents relating to the Letter from the April 18,2017 closed éession City |
Council meeting, as afforded by Cal. Evid. Code §§ 1152 and 1 1-5-4. .Said documents are exempf
from mandatery &isclosureﬁ pursuant to Cal. Gov. Cede § 62534 (k).

44, There is an attorney-client privileged attached 1o closed sessions concerning pending
Hitigation provided by Cal. Gov: Code § 34956.9 and recards pertzining to pending litigation are
exemp! from mandatory disclosure under Gov. Code §6254(b}. .

45, Public emplovees such as Plaintift have a legally protected right to privacy in their
personnel records and performance evaluations under Gov. Code § 6254(c), 1n addition to their
general right to privacy granted by the California Constitution. Plaintiff has this right to privacy in
The Documents.

46.  Public policy additionally mandates against disclosure in the instant case pursuant to
Gov. Code §6235.

47. Defendants have informed Plaintiff that they intend to produce documents in
response o the above-idenilied CPRA requests.

4%, Defendants” mtended disclosure of The Documents, unless and until enjoined, will
caise great and irreparable harmo 1o Plamu{Tn that disclosure will violate his priviteged right 1o

confidentiality, statutory rights to privacy, the atiorney client privitege, and public policy.

8.

(VERIFIED PETITON FOR WRIT OF MANDATE (C.C.P. §§ 1085 AND 1086) AND COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, INTUNCTIVE RELICT, AND DECLARATORY RELIEF)
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49. Plamt]ﬂ‘ has no adequatc "remedy at law for the harm he will suffer unless said
dlsciosure Is enjomed No adnumstmm (= remedzes are av djlabh, It will be :mpossible for Plamtlff :
to calculate the precise amount of damages he will suffer if Defendants are not enjeined from
diséiosiﬁg The Doéﬁméﬁts. : |

THIRD (‘AU"“:E OF A(ﬂ IO\I

DECLARATORY REL IEF

50, Plantiff realleges and in_corporat;:s,_ by reference the previous allegations in thé
preccdzng paragraphs.

51, An actual controversy exists, Plamhﬁ“ contends Dﬁfendantq will v101a’te h;s pnvﬂcged
nght to conﬁdemlahty pursuant to Ewd Code §§ 1152 and 1154, s nghts o pnvacy prowded by
Gov. Code § 6254(c) and the thﬁ:)rma Constitution, at[orney—chenl privilege attached to closed |

sessions provided by Gov, Code § 54956.9, public policy as provided by Gov. Code §6255. Plaintiff

Turiher contends that Defendants will further viclate his rights by permissively disclosing his Letter

and associated documents pursuant to Gov. Code § 0254 (b) and (k).

¥
S

“Plamtiff requires the tntervention of the Court to settle these disputed issues as no other |
remedy to resplve the issues 1s available,

PRAVER FOR RELIEF

Whereftore Plaintiff respectfully prays:

33, This Courl issue a preemptory Writ of Mandate ordening Defendants and each of
their officers, agents and employees, not to disclose The Documents!

54, For an Order reguiring Defendants to show cause, i any, why they should not be
enjoined as set forth in this Complaint, during the peadency of this action;

35, Tor a Temporary Restraining Order, Preliminary Injunction and Permanent
Injunction enjoining Defendants, their officers, agents, employees, attorneys and representatives
and each of them from producing or disclosing The Documents to Allyah Moharmnad, Tenmder
Wadsworth, or any other member of the public;

586. For costs of suit herein; and

8
-4-

(VLRIFIED Dl* ITTON FOR WRIT OF MANDATE (CLOP. 88 1085 ANID 1086) AND COMPLAINT FOR
TEMPORARY RESTRAINING ORDIR, INJUNCY i\,’E RELE FF, AND DECLARATORY RELIER)
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57.  Tor whatever further relief this Court deems proper.

Dated: April 27,2017 ' - AD ASTRA LAW GROUP,LLP. \}gf‘;}

Fgee T e

T
By L "/J:Fv’i’;«f/ o

Claire Cochran, Esq.
Attpmey for Tom Williams

VERIFICATION

1, Tom Williaﬁis am the Plaintiff ﬁl‘thiq ar‘ti(ﬁi T have read (he foregoing Verified Petf‘iion
for Writ of Mandate (C C.P. Qg 1085 and 1086) and Complamt for Temporary Restrammg Order
In;unciwe Rchcf and D{:Llaratory Relief and know its contents. The facts therein are true and
cotrect to the best of my knowledge and belief.

P declare under penaliy of perjury under the laws of the Slate (sf‘Cﬁlii'(}'rnié thal the foregoing

is true and correct, and that this Verification was executed in San Josc, California on April 28, 2017.

. J“GM WE{LIA1\i§

210 -

(VERIFIED PETITON FOR WRIT OF MANDATE (C.CP. 8§ 1085 AND 1086) AND COMPLAINT FOR
TEMPORARY RESTRAINING ORDER, INFUNCITVE RELIEF, AND DECLARATORY RELIFE)
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Milpitas City Manager Accused Of Using Public Funds For Personal Bills
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MILPITAS (KPIX 5) — The Milpitas City Council met behind closed doors
Tuesday night to discuss allegations that City Manager Tom Williams
used public money to fund his private lawsuit against newly-elected

Mayor Richard Tran. ¥ Sign Up for Newsletters

It's been revealed that the city manager — who has been in a public
feud with an unapologetically brash mayor — used his city credit card to

pay $7,000 in his personal legal bills and tried to use the card to pay For Fi rst-Class
another $30,000. |nf0rmati0n
SJ Inside obtained the receipts and quotes the city attorney as saying the and M usic

city manager should be fired.
y Manager Airport Info / Music / + More r

Williams got a $7,000 payment approved and then was instructed to pay ﬂgo

the city back. His legal team has issued a cease-and-desist letter to the m 4105 THD2

mayor accusing him of age discrimination.

http://sanfrancisco.cbslocal.com/2017/05/16/milpitas-city-manager-accused-of-using-publi... 5/22/2017
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City Councilman Anthony Phan said, “The allegations of misuse of public POPULAR
funds are troubling. At the end of the day, we want to make sure we get =B
all the facts.”

19 Dead, 50 Injured After
Explosion At UK Ariana Grande
Concert

Bystanders Break Up Child
Kidnapping Attempt At San
Francisco Ferry Buil...

Williams says he hired the Ad Astra law firm to investigate a dozen
complaints of harassment and hostile work environment against Mayor
Tran who'’s also led a public and vocal campaign to oust the city

manager. California May Ban Employers

From Asking About Prior Salary

Williams claims he later decided to hire  the same firm to represent him

and paid the city back $7,000 he’d charged in attorney fees.

Antioch Father's Death Linked
To Gas Station Nacho Cheese

The city manager denies any wrongdoing. “That was not the intent,” said Botulism Outbreak

Williams. “And | would never use public money for personal use or
personal gain. Those allegations are absolutely not true.”

* - - Unruly Passenger Forces
United Flight To Make SFO
Stop

The city council says it wants to know if the same Jaw  firm should be

. . - . 400 Billion Price Tag F
representing the city, and Williams, at the same time. s Lion "ioe rag ror

—— California Single-Payer
m Healthcare

Ph id, “l t to hear the justification for th fthe funds .|
an said, “l want to hear the justification for the use of the funds FOR YOU

want to know why our own legal counsel couldn’t provide those services.”
Trump Administration Approves
$650 Million For Caltrain
Williams says he hired an outside law firm to investigate the complaints Electrification
because he lacked confidence the city attorney could objectively weigh
the conflicting claims  of the mayor and several high-ranking city

officials.

Man Accused Of Stealing
Phones From BART Riders In
Oakland

Deputy's Wife Surrenders In
San Ramon DUI Manslaughter
Case

The Santa Clara County District Attorney’s Public Integrity Unit says it is
waiting for more facts to come out before deciding whether a crime was
committed.

Powered by CBS

Devin Fehely
Follow @DevinFehely

Devin Fehely is an Emmy award winning general assignment reporter/MMJ for KPIX 5.
Before joining KPIX 5 Devin was at WXIA in Atlanta where spent four years reporting.
During that time, he won numerous awards, including three Murrow Awards and the...

More from Devin Fehely

® Comments

You May Like Sponsored Links by Taboola

Try Not Gasp When You Find Out Who Anderson Cooper's Partner Is
IFLMyLife

Timothy McVeigh's Last Request Before Death Will HAUNT You

PresidentMommy

You're In For A Big Surprise in 2017 If You Own A Home in California

Morning Finance | LendingTree Quotes
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BREAKING NEWS | Ariana Grande concert explosion: 19 dead at English arena

Community News
Milpitas City Manager Tom Williams on leave ’
‘until further notice’

By ALIYAH MOHAMMED | amohammed@bayareanewsgroup.com |
PUBLISHED: May 19, 2017 at 3:47 pm | UPDATED: May 20, 2017 at 105 pm

MILPITAS — Embattled Milpitas City Manager Tom Williams has been placed on leave “until further
notice,” City Attorney Christopher Diaz said late Friday.

The announcement came a day after Williams abruptly left City Hall without explanation at the end of
a City Council closed session and was replaced on the dais by interim police Chief Steve Pangelinan.

Asked to elaborate about Willlams’ status, Diaz sald in an email Friday: “Chief Pangelinan stepped in
to sit with the Council for that one meeting. The City Council will make a more formal announcement
on who will be serving as Acting City Manager at a future meeting.”

A City Hall source told the Bay Area News Group that Williams is being paid while on administrative
leave.

Williams, the city’s top administrator for more than 10 years, has been in hot water since being
accused of using a city charge card to pay for his private attorney. He has threatened Mayor Rich Tran
and the city with a $1 million lawsuit for harassment and defamation.

On Thursday, Williams was conversing with department heads while waiting for the closed session to
end when Councilman Bob Nunez emerged and walked downstairs with Pangelinan and Human
Resources Director Tina Murphy. While they were downstairs, Williams left the council chambers with
budget binders in hand.

As the council was about to convene a study session on the city’s proposed budget, Diaz announced
that “the city manager will not be sitting with the council this evening and the city will make a further
statement tomorrow.” He said after the meeting that Pangelinan was the acting city manager.

http://www.mercurynews.com/2017/05/19/milpitas-city-manager-temporarily-replaced-bef... 5/22/2017
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Charles Lawson, a former Milpitas chief of police, was the last interim city manager before Williams
took the job. Williams began working as the city’s planning director in 2005 and was named
permanent city manager by Lawson in late 2006.

According to a letter that Diaz wrote to the council, Williams had used a city credit card to pay $7,000
in legal fees to his attorney at San Francisco-based Ad Astra Law Group and signed off on the
expenses as “official city business.” He then attempted to charge $30,000 in city funds to pay the
same attorney after the initial $7,000 was paid out, Diaz’s letter said.

Williams has denied the allegations. He told the Bay Area News Group in a recent phone call that no
city charge card was used and that "100 percent of my legal fees have been paid for by me.”

He followed up with an email, saving: “I absolutely in no way misused a city credit card. The
accusations are ridiculous and another attempt by someone trying to hurt and retaliate against me.”

Milpitas’ policy on employee use of city credit cards states that personal use of them “is strictly
prohibited,” Diaz’s letter pointed out.

According to the city’s operating procedures, an employee found guilty of misusing public funds can
be disciplined or terminated. And under state law, any such violation could result in a prison term of
two to four vears, Diaz’s letter said.

SPONSORED CONTENT
The Best Way to Take Advantage of the Earth’s Most Abundant Resource
B e == [

Lighter than air and incredibly pure, hydrogen Is the most abungant element in the universe and, with the Toyota Miral, has the power to create

Aliyah Mohammed Aliyah Mohammed covers local government,
education, breaking news and community issues in Milpitas and
Fremont. She is also the web and social media coordinator for the
Milpitas Post and Fremont Argus. Alivah has been working for Bay Area
News Group since 2013. She graduated from U.C. Berkeley with a double
bachelors in English and media studies in 2013. Alivah loves coffee,

traveling, soccer and being a devoted bibliophile.

¥ Follow Allyah Mohammed @AlLiyah_JM

SUBSCRIBE TODAY!

ALL ACCESS DIGITAL OFFER FOR JUST 99 CENTS!
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San Jose Inside (http://_/2017/05/19/milpitas-places-city-manager-tom-williams-on-paid-leave-after-allegations-of-misuse-of-funds/)

NEWS

Milpitas Places City Manager Tom Williams on Paid Leave
after Allegations of Misuse of Funds

By Jennifer Wadsworth @jennwadsworth / May 19, 2017

1o

Milpitas City Manager Tom Williams (center) is out on paid leave. Police Chief Steve Pangelinan will fill his role in the interim.

Nearly two weeks after Milpitas City Manager Tom Williams (http://www.sanjoseinside.com/2017/05/15/milpitas-city-manager-charged-personal-

legal-fees-to-taxpayers/) was accused of misusing public money to pay his personal legal fees, the city’s top executive was placed on paid
administrative leave.

According to sources at City Hall, Williams left right before the City Council convened for a budget hearing Thursday, following a discussion
with Councilman Bob Nunez, Police Chief Steve Pangelinan and Human Resources Director Tina Murphy. The city’s outsourced attorney,
Chris Diaz, later announced that Pangelinan would assume the role of acting city manager.

Williams has been under fire since city auditors caught him spending taxpayer money on his personal legal expenses. According to records
obtained by San Jose Inside, he spent $37,000 on Ad Astra Law Firm to send a cease-and-desist letter accusing Mayor Rich Tran of
harassment, age discrimination and defamation. The letter also threatened to sue and demanded more than $1 million in damages.

When reporters asked for records pertaining to the brewing legal conflict, Williams sued to block their release. San Jose Inside obtained a
copy of the cease-and-desist letter before the April 28 court hearing, however, and published the document before a judge granted a
temporary restraining order to keep it and other records under wraps.

Apparently, Williams tried to get Milpitas to pay for the lawsuit he filed against the city.

Diaz subsequently warned him about the consequences of spending public money for private purposes. Those kinds of unauthorized
expenditures violate city policy and state law, Diaz cautioned in a letter to the council, putting Williams at risk of losing his job and facing
criminal prosecution.

Williams has repeatedly denied wrongdoing, but he did not deny that he spent the money. In memo released to San Jose Inside through a
formal records request, Williams said he retained Ad Astra Law Group to investigate multiple complaints against Tran.

“In light of initial findings and recent turn of events, I am reimbursing the City of Milpitas the initial $7,000 payment to avoid any potential
alleged conflict of interest,” Williams wrote in a May 8 memo.

http://www.sanjoseinside.com/2017/05/19/milpitas-places-city-manager-tom-williams-on-paid-leave-after-allegations-of-misuse-of-funds/ 1/3
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B
Tom Williams (Photo courtesy of
Milpitas Post)

MEMORANDUM

Office of the City Manager

ot CAL P
L H) G HTL SH
N .unua?ﬂ;:_ 455y N

To: Jane Corpus, Acting Director of
From: Tom Williams, City Manager /,
Subject:  Cal-Card Reimbursement '
Date: May 8, 2017

| retained Ad Astra Law Firm {o provide initial consultation and advisory services
regarding several employee complaints against Mayor Rich Tran. In light of initial
findings and recent turn of events, | am reimbursing the City of Milpitas the initial $7,000
payment to aveid any potential or alleged conflict of interest.

Source: City of Milpitas

No mention was made of the additional $30,000 he requested, which records show (http://www.sanjoseinside.com/wp-

content/uploads/2017/05/Milpitas-Ad-Astra-Statements.pdf) was approved by his executive assistant, Rachelle Currie, on April 28. It’s possible
that the $30,000 payment was approved, but never fully processed.

Prosecutor John Chase, of the Santa Clara County’s District Attorney’s Office, told San Jose Inside that it the Public Integrity Unit
is monitoring the situation in Milpitas. Meanwhile, the city’s outside auditing firm has deemed the city “high risk” because of the city
manager’s financial misappropriation.

http://www.sanjoseinside.com/2017/05/19/milpitas-places-city-manager-tom-williams-on-paid-leave-after-allegations-of-misuse-of-funds/ 2/3
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Williams, who was promoted to city manager in 2006, has been linked to several pricy lawsuits. The city has had to pay millions of dollars
to settle claims of harassment, retaliation and age discrimination by former department heads and employees.

Tran, the city’s 32-year-old mayor, was elected last fall after promising throughout his campaign to put Williams under the microscope. The
mayor’s vocal criticism of Williams has frequently placed him at odds with the city manager and his allies.

Williams continues to mount a legal defense.

His attorney, Claire Cochran, filed a public records request for all correspondence between Tran and reporters. Williams’ personal friend,
Joseph Weinstein, also submitted a request for all complaints filed against Tran and the rest of the council.

Jennifer Wadsworth is a staff writer for San Jose Inside and Metro Newspaper. Email tips to jenniferw@metronews.com
(mailto:jenniferw@metronews.com) or follow her on Twitter at @jennwadsworth (https://twitter.com/jennwadsworth) .
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