
Chapter 2.06 
OPEN GOVERNMENT

Sections:

Article I. General Provisions

2.06.010    Findings and purpose.

2.06.020    Definitions.

2.06.030    Severability.
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2.06.050    No private cause of action.

Article II. City Council Agenda Process
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Article V. Oversight

2.06.190    Open Government Commission--Duties.

2.06.010 Findings and purpose.

A.    Democracy in our representative form of government requires that the public have 

an opportunity to understand the government’s activities and to communicate its 

concerns to its elected and appointed representatives, and that those representatives 

have an adequate opportunity to consider those concerns and then act effectively and in 

a timely manner.
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B.    To the extent these goals are sometimes in tension with each other in a given case, 

the government’s obligation is to balance them responsibly, under the circumstances, in 

such a way that it is able to function and carry out its mission of ensuring the public’s 

health, safety and general welfare in a fiscally and environmentally sustainable manner.

C.    Accordingly, the purpose of this ordinance is to codify certain existing practices, as 

well as to adopt new practices, to ensure that the public has an adequate opportunity to 

be informed of the City’s activities and to communicate its concerns to its elected and 

appointed officials. (Ord. 7166-NS § 1 (part), 2011)

2.06.020 Definitions.

The following words and phrases shall have the meanings specified below.

A.    "Agenda" means a document that informs the public about a Meeting, published in 

advance of the Meeting which at a minimum (1) identifies the Legislative Body 

conducting the Meeting, (2) specifies the time and location of the Meeting, and (3) lists 

each item of business to be discussed or transacted and describes the proposed action 

for each such item.

B.    "Agenda Packet" means the Agenda of a particular Meeting with all its relevant 

Supporting Documents.

C.    "Closed Session" means a Meeting that begins with a public comment period, 

followed by a session that excludes the public as permitted by state law, and ends with 

an open session at which a public report is made as and to the extent required by state 

law.

D.    "Legislative Body" shall have the meaning set forth in Government Code sections 

54950 through 54960, as they may be amended, or any successor sections.

E.    "Meeting" shall have the meaning set forth in Government Code sections 54950 

through 54960, as they may be amended, or any successor sections.

F.    "Supporting Documents" means all documents, regardless of form or medium or 

author, that are provided to members of a Legislative Body for their use in considering 

Agenda items for a particular Meeting.

G.    "Brown Act" means Government Code sections 54950 et seq., as they may be 

amended from time to time.

H.    "Public Records Act" means Government Code sections 6250 et seq., as they may 

be amended from time to time. (Ord. 7166-NS § 1 (part), 2011)

2.06.030 Severability.

If any word, phrase, sentence, part, section, subsection, or other portion of this 

ordinance, or any application thereof in any circumstance is declared void, 
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unconstitutional, or invalid for any reason, then such word, phrase, sentence, part, 

section, subsection, or other portion, or the proscribed application thereof, shall be 

severable, and the remaining provisions of this chapter, and all applications thereof, not 

having been declared void, unconstitutional or invalid, shall remain in full force and 

effect. The Council of the City of Berkeley hereby declare that they would have passed 

this ordinance, and each section, subsection, sentence, clause and phrase thereof, 

irrespective of the fact that any one or more sections, subsections, sentences, clauses 

or phrases had been declared invalid or unconstitutional. (Ord. 7166-NS § 1 (part), 

2011)

2.06.040 Implementation.

The City Manager may promulgate regulations to implement this ordinance. (Ord. 7166-

NS § 1 (part), 2011)

2.06.050 No private cause of action.

Nothing in this chapter shall limit any person’s right to seek a writ of mandate or other 

available administrative or judicial remedy. (Ord. 7166-NS § 1 (part), 2011)

2.06.060 City Council agenda process.

A.    The City Council Agenda Committee shall meet 15 days prior to each City Council 

meeting and shall determine the agenda of that City Council meeting. After the 

conclusion of the Agenda Committee meeting, an item may be added to the Agenda only 

by the City Council as a whole at a duly noticed meeting that occurs after the Agenda 

Committee meeting.

B.    The Agenda Committee packet, including a draft agenda and Councilmember and 

Commission reports shall be distributed by 5:00 p.m. 4 days before the Agenda 

Committee meeting.

C.    The City Council Agenda Packet shall be distributed no later than 5:00 p.m. 11 days 

before the scheduled City Council meeting.

D.    The powers of the Agenda Committee shall be as set forth in Rules of Procedure 

adopted by the City Council. The Rules of Procedure may allow for the addition of time-

critical items at the Agenda Committee meeting provided they are accompanied by 

complete reports and statements of financial implications. (Ord. 7166-NS § 1 (part), 

2011)

2.06.070 Agenda Packet distribution.

A.    The Agenda Packet shall consist of the Agenda and all supporting documents for 

the agenda items.

B.    No later than 11 days prior to a regular Meeting, the City Clerk shall:

1.    Distribute the Agenda Packet to each member of the City Council;
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2.    Post the Agenda Packet to the City’s website;

3.    Place copies of the Agenda Packet in viewing binders in the office of the City 

Clerk and in the main branch of the Berkeley Public Library;

4.    Mail copies of the Agenda to any resident of the City of Berkeley who so 

requests in writing; and

5.    Make copies of the Agenda available free of charge in the City Clerk 

Department.

C.    Failure to post the Agenda Packet to the City’s website shall not be a basis for 

cancelling a City Council meeting.

D.    The City Clerk may not accept any agenda item or revised agenda item after the 

established deadlines, except for items carried over by the City Council from a prior City 

Council meeting occurring less than 11 days earlier, which may include supplemental or 

revised reports.

E.    No item may be considered unless it is included in the Agenda Packet except that a 

correction or supplement to an item already included in the Agenda Packet may be 

considered, if either:

1.    the City Council, by a two-thirds vote, determines that the good of the City 

clearly outweighs the lack of time for citizen review or City Council member 

evaluation of an item; or

2.    the correction or supplement to an item is posted on the City’s website no later 

than 5:00 p.m. on the fifth calendar day prior to the City Council meeting at which it 

is to be considered. The online version of the City Council agenda shall contain a 

link to all such items. 

Reports carried over as Old Business need not be reproduced again.

F.    Matters not included on the published Agenda may be discussed and acted upon 

only if and to the extent authorized by the Brown Act, specifically Government Code 

section 54954.2(b) as it may be amended from time to time. (Ord. 7257-NS § 1, 2012; 

Ord. 7166-NS § 1 (part), 2011)

2.06.080 Number of meetings--Start time--Public hearings.

A.    The City Council shall hold a minimum of twenty-four (24) meetings, or the amount 

needed to conduct City business in a timely manner, whichever is greater, each calendar 

year.

B.    Regular City Council meetings shall begin no later than 7:00 p.m.
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C.    Except at meetings at which the budget is to be adopted, no public hearing may 

commence later than 10:00 p.m. unless there is a legal necessity to hold the hearing or 

make a decision at that meeting or the City Council determines by a two-thirds vote that 

there is a fiscal necessity to hold the hearing. (Ord. 7166-NS § 1 (part), 2011)

2.06.090 Reports regarding regional bodies.

Council members who represent the City on regional bodies and commissions shall, 

promptly after attending meetings of those bodies, provide to the City Council and the 

public a report that briefly summarizes the discussion and any action on any item that 

affects the City of Berkeley. Such reports shall state where additional information about 

the issues summarized may be obtained. (Ord. 7166-NS § 1 (part), 2011)

2.06.100 Broadcast of meetings.

A.    All regular and special meetings of the City Council, Redevelopment Agency, Rent 

Stabilization Board, and Zoning Adjustments Board, when held in the venue regularly 

used, shall be recorded, televised and video-streamed live as well as archived for replay. 

The live broadcasts shall be captioned.

B.    It is the intent of the City to broadcast the meetings of the Planning Commission, 

Landmarks Preservation Commission, and Housing Advisory Commission, in the same 

manner as specified in paragraph A, as City resources become available.

C.    The broadcast requirements shall not apply if necessary equipment malfunctions or 

if a public meeting is changed to a location that does not have the technological capacity 

to accommodate the broadcasting needs. (Ord. 7166-NS § 1 (part), 2011)

2.06.110 Disclosure of ex parte contacts.

Whenever a Legislative Body holds a public hearing on a zoning, landmarks, subdivision 

or other adjudicative matter, following any staff presentation, each member of the 

Legislative Body shall verbally disclose all ex parte contacts concerning the subject of 

the hearing. Members shall also submit a report of such contacts in writing prior to the 

commencement of the hearing. Such reports shall include a brief statement describing 

the name, date, place, and content of the contact. Written reports shall be available for 

public review in the office of the secretary to the Legislative Body prior to the Meeting 

and placed in a file available for public viewing at the Meeting. (Ord. 7166-NS § 1 (part), 

2011)

2.06.120 Closed sessions and litigation.

A.    Before any Closed Session, a Legislative Body shall meet in open session for the 

purpose of taking public comment solely on the subject(s) of the Closed Session.

B.    Any member of a Legislative Body attending a Closed Session by teleconferencing 

is required to state at the beginning and end of the Closed Session that he/she is 

participating with no other person present and to file a signed statement to that effect 
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under penalty of perjury, except that if a member of a Legislative Body is disabled and 

needs assistance to participate in a Closed Session, the City shall provide a staff 

assistant who is authorized to attend the Closed Session. Any specialized attendant or 

assistant, whom a disabled Council Member needs to have present in order to 

participate fully in the Closed Session shall be allowed to attend the Closed Session.

C.    Immediately following the end of the Closed Session, the Legislative Body shall 

make a report in open session describing any final action taken as required by state law, 

as well as any other matter or statement the City Council decides to make. If the Closed 

Session is not followed the same day by a regular meeting of the Legislative Body, the 

report shall also be made at the next regular meeting.

D.    The location of reports to the public after a Closed Session has ended shall be in a 

venue that is open to the public, and where practicable, one that supports video 

transmission, audio, and video-streaming.

E.    Any report on final approvals taken in Closed Session shall be posted no later than 

the end of the following business day to the City’s website.

F.    When litigation involving the City is finally adjudicated or otherwise settled, the text 

and terms of any settlement shall be subject to disclosure. No attorney representing the 

City shall solicit or agree to any settlement provision that would restrict disclosure of 

terms or communications between each party after settlement and any such provision 

shall be void.

G.    When settlements are authorized by the City Council at a Closed Session but are 

not reported out immediately following the end of the Closed Session, the City Attorney 

shall prepare an information item for the City Council Agenda promptly upon execution 

of the settlement, which shall include a copy of any settlement agreement. (Ord. 7166-

NS § 1 (part), 2011)

2.06.130 Presentation tools for the public.

Members of the public may use City equipment for audio/visual presentations for items 

on the meeting agenda of the City Council if the presentation is provided to the City 

Clerk no later than seven (7) days before the meeting, or five (5) days before for items 

carried over from a meeting that occurred the week immediately prior. Requests for 

presentation tools are subject to reasonable availability of any equipment that the 

proposed presentation would require. Presentations from the public shall comply with the 

time limits set forth in the City Council Rules of Procedure. (Ord. 7166-NS § 1 (part), 

2011)

2.06.140 Records available through the City’s website.

A.    The following shall be available through the City’s website and shall be available in 

written form in the City Clerk Department:
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City Charter

Berkeley Municipal Code

General Plan and Area Plans

Zoning Ordinance

Landmarks Preservation Ordinance

Citizen’s Guide to Public Information

Records Retention Schedule

City Council Rules of Procedure

Commissioner’s Manual

Conflict of Interest Code

Statements of Economic Interest for filers under GC 87200

Agendas and Minutes of the meetings of all Legislative Bodies

Index of Regional Bodies on which the City is represented and the City 

Representatives who serve on them

B.    All communications from the City Manager and department heads to other agencies 

on behalf of the City shall be available through the City’s website at the same time they 

are provided to members of the City Council. (Ord. 7166-NS § 1 (part), 2011)

2.06.150 Contributions to the City.

Any gift of funds, goods, or services worth more than $1000 in aggregate, which may be 

accepted or collected by the City or any of its functionaries or Legislative Bodies, for the 

purpose of carrying out or assisting any City function, shall be disclosed and approved 

on the Agenda of a regular Meeting of the City Council. (Ord. 7166-NS § 1 (part), 2011)

2.06.160 Large document borrowing.

Large published documents produced by or on behalf of the City, such as City Budgets 

and environmental impact reports or statements prepared pursuant to the California 

Environmental Quality Act (CEQA) or the National Environmental Protection Act (NEPA), 

shall be available through the City’s website and made available at designated City 

offices with copies available for borrowing by the public at the Berkeley Central Public 

Library. (Ord. 7166-NS § 1 (part), 2011)

2.06.170 Technology standards.

A.    To provide for the accessibility of electronic information on the City’s website, the 

City shall:
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1.    Meet or exceed the guidelines for accessibility specified by the Federal 

General Services Administration pursuant to Section 508 of the Rehabilitation Act 

(29 U.S.C. 794d) as it may be amended from time to time.

2.    When feasible within resource constraints, use open, non-proprietary, 

standards-based data formats on public facing information systems. When platform

-specific formats must be used, provide an alternate format or a viewer to consume 

the file types.

3.    Make audio and video available for both download and streaming using open, 

cross-platform, standards-based formats, accessible by a broad range of computer 

operating systems and portable devices.

4.    When feasible within resource constraints, avoid web content types that are 

not compatible across browsers (such as Flash).

5.    Make substantive website changes trackable in an open, cross-platform, 

standards-based journal format (such as RSS).

B.    Nothing in this Section shall require programming a computer to respond to a 

request for information or to release information that would violate a licensing agreement 

or copyright law. (Ord. 7166-NS § 1 (part), 2011)

2.06.180 Posting of documents.

All documents submitted to the City Council, including but not limited to, the Agenda and 

Agenda Packet, communications, and any documents submitted at a meeting of that 

body, shall be available through the City’s website no later than the close of business the 

following business day after the meeting for which the documents were submitted. (Ord. 

7166-NS § 1 (part), 2011)

2.06.190 Open Government Commission--Duties.

A.    There is hereby created the Open Government Commission, which shall have 

authority for oversight of this Chapter as set forth in this Section. The Open Government 

Commission shall consist of the members of the Berkeley Fair Campaign Practices 

Commission established by Berkeley Municipal Code section 2.12.170 who shall be ex 

officio members of the Open Government Commission.

1.    The Open Government Commission shall:

a.    hear complaints by any person concerning alleged non-compliance with 

this Ordinance, the Brown Act or the Public Records Act, by the City or any of 

its legislative bodies, officers or employees;

b.    consider ways to informally resolve those complaints and make 

recommendations to the Council regarding such complaints;
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c.    seek advice from the City Attorney concerning those complaints; and

d.    advise the City Council of its opinion, conclusion or recommendation as to 

any complaint.

To be considered by the Open Government Commission, complaints shall be 

submitted in writing using a form provided by the City, and must be submitted to the 

Secretary of the Commission no less than 14 days prior to the Commission meeting 

at which it will be considered.

2.    In addition, the Commission may advise the City Council concerning the report 

prepared pursuant to subdivision (C), propose additional legislation or procedures 

that it deems advisable to ensure the City’s compliance with this Ordinance, the 

Brown Act and the Public Records Act, and advise the City Council as to any other 

action or policy that it deems advisable to enhance open and effective government 

in Berkeley.

B.    The power and authority of the Open Government Commission with respect to 

oversight of this Chapter shall be limited to the functions set forth in this Section, and the 

Commission shall not have any of the additional authority or powers set forth in Chapter 

2.12 with respect to oversight or enforcement of this Chapter.

C.    Each year, the City Manager shall prepare and submit to the Open Government 

Commission a report that contains at least the following information:

1.    The number of Public Records Act requests received by the City;

2.    The average length of time taken to respond to those requests;

3.    The approximate number of pages produced in response to those requests;

4.    The number and resolution of all written complaints received by the City 

concerning its compliance with the Public Records Act with respect to such 

requests;

5.    The number and resolution of all complaints received by the City concerning its 

compliance with the Brown Act; and

6.    Any other information the City Manager deems appropriate that relates to the 

City’s compliance with this Ordinance, the Brown Act, the Public Records Act, or 

open and effective government in Berkeley.

D.    Notwithstanding anything to the contrary in Section 2.04.075 or Chapter 3.02, the 

appointment and tenure of members of the Commission shall be governed by Chapter 

2.12. (Ord. 7166-NS § 1 (part), 2011)
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