	1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
	


	1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
	



JUDY ALEXANDER #116515

LAW OFFICE OF JUDY ALEXANDER

2302 Bobcat Trail

Soquel, CA 95073

Telephone:  831-462-1692

Facsimile:  888-475-7134

Attorney for Petitioners FIRST AMENDMENT COALITION and GAIL RESNIK

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

	FIRST AMENDMENT COALITION and GAIL REZNIK,




Petitioners,



vs.

CITY OF CALABASAS,




Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)
	CASE NO. 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF VERIFIED PETITION FOR WRIT OF MANDATE

CALIFORNIA PUBLIC RECORDS ACT (GOVT. CODE SECTION 6250 ET SEQ.)


I. INTRODUCTION.
Gail Reznik (“Reznik”), a resident of the City of Calabasas (“Calabasas”), is justifiably concerned about hazardous conditions on a property in her neighborhood (the “Property”) that threaten the health of her daughter and many others in her neighborhood.  Experts have determined that the dwelling on the Property is contaminated with mold so toxic that anyone who enters the dwelling must wear protective clothing and a breathing apparatus.  Reznik’s daughter and nearby neighbors have been diagnosed with fungal infections that may well be caused by this dangerously toxic mold.  In an effort to help the pediatrician treating her daughter and inform neighbors so they can adequately protect themselves, Reznik has repeatedly asked Calabasas officials and staff to provide copies of records that contain factual information about the toxic mold and the proper steps needed to remediate the Property (collectively referred to herein as the “Requested Records”).  Reznik’s requests have been wrongfully denied on the basis that the Requested Records are exempt from disclosure under the California Public Records Act, Cal. Govt. Code Section 6250 et seq. (“CPRA”), because (i) the records are part of a law enforcement investigation and thus exempt under Section 6254(f)
, and/or (ii) the records are protected by the attorney client privilege and the attorney work product doctrine and thus exempt under Section 6254(k).  Because these exemptions do not apply to the records requested by Reznik, Petitioners seek a writ of mandate commanding Respondent to disclose the Requested Records.
II. BACKGROUND FACTS.
In 2008 Reznik became concerned about the Property, which had been vacant and neglected for many years.  Based on her own observations, Reznik believed the Property presented a health risk to her family and neighbors.  Reznik contacted Sparky Cohen, then a member of the City Council of Calabasas (“City Council”), to express her concerns and seek his assistance.  Shortly thereafter Reznik contacted the entire City Council and asked them take action to abate the public nuisance and health hazard conditions present on the Property.  Verified Petition for Writ of Mandate (“Petition”), ¶4.
Throughout 2009 and 2010 Reznik monitored the actions taken by Calabasas to inspect the Property and to order remediation of the dangerous contamination of the Property.  Resnik assisted Steven Rosenblit, Calabasas City Prosecutor (“Rosenblit”), by seeking permission from her neighbors to allow Rosenblit to inspect and photograph the Property from their houses and yards.  In August and November of 2010 Reznik received emails from Rosenblit informing her that an expert consultant who participated in a court-ordered inspection of the Property found mold in the dwelling on the Property, and testing of the mold revealed that it “is hazardous to persons who enter without protective clothing and breathing apparatus.”  Petition, ¶5.
Early in 2011 Reznik learned that Calabasas was entrusting the abatement and repair of the hazardous mold contamination on the Property to the Property owner.  She also learned that more than one property owner in her neighborhood had contracted a fungal respiratory illness that might well be connected to the mold infestation on the Property.  Concerned about these developments, Reznik contacted Rosenblit and asked for a copy of the report and findings of the expert consultant who evaluated the Property on behalf of Calabasas, including identification of the species of toxic mold through the analysis of the mold samples done following inspection.  She also sought an itemization of any health hazards and other violations on the Property.  Petition, ¶6.
Next Reznik contacted Gwen Pierce, the City Clerk of Calabasas (“Pierce”), and requested copies of the mold expert’s report, the lab results from analysis of the mold samples, and the abatement warrants and orders obtained by Calabasas concerning the Property.  Pierce informed Reznik that the Requested Records were confidential and could not be disclosed.  Pierce referred Reznik to Rosenblit.  Reznik reiterated her request to Rosenblit and he responded by telling Reznik to lodge her public records requests directly with Calabasas.  Petition, ¶7.
When Reznik challenged Pierce’s refusal to disclose the Requested Records, Pierce informed Reznik that Michael Colantuono, the Calabasas City Attorney (“Colantuono”), had advised Calabasas that the Requested Records were exempt under California Government Code Sections 6254(f) (investigatory records) and 6254(k) (records protected by the attorney client privilege and attorney work product doctrine).  Petition, ¶8.
Frustrated by her inability to obtain any information about a dangerous health hazard, Reznik contacted FAC in mid-February seeking assistance.  Based on information and encouragement received from FAC, Reznik continued to ask Calabasas representatives to provide copies of documents and information about the toxic mold infestation on the Property.  Petition, ¶9.
Despite Reznik’s repeated efforts to convince Calabasas that the exemptions claimed did not apply to the records she was requesting, and her entreaties to waive any potentially applicable exemptions in light of the danger to the health of Calabasas citizens, including Reznik’s daughter, Rosenblit, Pierce, Colantuono and all other Calabasas officials contacted by Reznik flatly refused to provide her with the records and information she seeks.  Petition, ¶10.
Because Respondents’ justifications for withholding the records sought by Reznik are entirely without merit, Calabasas should be ordered to provide copies of the Requested Records.

III. LEGAL ARGUMENT.
A. The CPRA Strongly Favors Disclosure of Public Records.
The CPRA “was enacted for the purpose of increasing freedom of information by giving members of the public access to information in the possession of public agencies.”  Filarsky v. Superior Court, (2002) 28 Cal.4th 419, 425.  The CPRA embodies a strong policy in favor of disclosure of public records.  Bakersfield City School District v. Superior Court, (2004) 118 Cal.App.4th 1041, 1045.  “All public records are subject to disclosure unless the [CPRA] expressly provides otherwise.”  BRV, Inc. v. Superior Court, (2006) 143 Cal.App.4th 742, 751.  Refusal to disclose public records must be based on specific exemptions set forth in the CPRA.  Bakersfield City School District v. Superior Court, supra, 118 Cal.App.4th at 1045; Rogers v. Superior Court, (1993) 19 Cal.App.4th 469, 476.; Calif. Const., Art. 1, Sec. 3(b)(2).  “Since disclosure is favored, all exemptions are narrowly construed.”  County of Santa Clara v. Superior Court, (2009) 170 Cal.App.4th 1301, 1321 (citations omitted).
  Thus, once Petitioners demonstrate that the Requested Records are public records, Calabasas must justify its refusal to disclose them.
B. The Requested Records Are Public Records.
The CPRA defines public records to include “any writing containing information relating to the conduct of the public’s business prepared, owned, used, or retained by any state or local agency regardless of physical form or characteristics.”  ((6252(d) (emphasis supplied).)  The nature of this definition is comprehensive; it “is intended to cover every conceivable kind of record that is involved in the governmental process and . . . [o]nly purely personal information unrelated to ‘the conduct of the public’s business’ could be considered exempt from this definition.”  (San Gabriel Tribune, supra, 143 Cal.App.3d at 774; see also Coronado Police Officers Assn. v. Carroll, (2003) 106 Cal.App.4th 1001, 1006.)  There can be no doubt that the Requested Records are public records within the meaning of the CPRA.

C. The Exemptions Claimed by Calabasas Do Not Apply.
Although Respondent bears the burden of proving that an exemption applies, Petitioners will briefly address the exemptions claimed by Calabasas.  Respondent relies on two exemptions—Section 6254(f) which permits nondisclosure of investigatory records and Section 6254(k) which exempts records protected by the attorney client privilege and attorney work product doctrine.  Neither of these exemptions justify withholding the records requested by Reznik.

1. The Requested Records are not investigatory.

Section 6254(f) exempts from disclosure “[R]ecords of complaints to, or investigations conducted by, … [a] state or local police agency,” “investigatory or security files compiled by … [a] state or local police agency” and “investigatory or security files compiled by any other state or local agency for correctional, law enforcement or licensing purposes ….”  (Italics supplied.)  The City of Calabasas is not a “police agency.”  See Summary of the California Public Records Act 2004, California Attorney General’s Office, p. 8 (law enforcement agency refers to traditional criminal law enforcement agencies; records created in connection with administrative investigations unrelated to licensing are not subject to exemption).  If cities were deemed to be police agencies, all complaints to and investigations conducted by every California city would be exempt from disclosure.  Thus, the Requested Records may be withheld under Section 6254(f) only if they are part of an investigatory file compiled by Calabasas for correctional, law enforcement or licensing purposes.  
It is well established in California that information in public files is exempt under this provision of Section 6254(f) only if the prospect of criminal enforcement proceedings is concrete and definite.  See Williams v. Superior Court, (1993) 5 Cal.4th 337, 356; State of California ex rel. Div. of Indus. Safety v. Superior Court, (1974) 43 Cal.App.3d 778, 784.  “It is not enough that an agency label its file ‘investigatory’ and suggest that enforcement proceedings may be initiated at some unspecified future date or were previously considered.”  Williams v. Superior Court, supra, 5 Cal.4th at 355 (quoting Uribe v. Howie, (1971) 19 Cal.App.3d 194, 212-13.)

Calabasas took administrative action under Chapter 8.20 of the Calabasas Municipal Code (Public Nuisance and Abatement).  Petition, Ex. B.  The city also considered exercising its code enforcement remedies, but chose not to do so.  Petition, Ex. C.  However, there is no evidence that a criminal enforcement proceeding was ever contemplated by Calabasas.  Section 6254(f) does not exempt the Requested Records from disclosure.
2. Neither the attorney-client privilege nor the attorney work product doctrine applies to the Requested Records.
The attorney-client privilege is codified in California Evidence Code section 954, which provides in part:  “[T]he client . . . has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer.”  “[T]he public policy fostered by the privilege seeks to insure ‘the right of every person to freely and fully confer and confide in one having knowledge of the law, and skilled in its practice, [so] the former may have adequate advice and a proper defense.’ [Citation.]”  2022 Ranch, L.L.C. v. Superior Court, 113 Cal.App.4th 1377, 1388 (2003) (“2022 Ranch”) (quoting Mitchell v. Superior Court, 37 Cal.3d 591, 599 (1984)).


The attorney work product rule, though not so denominated, operates somewhat like a “privilege.”  See Watt Industries v. The Superior Court of The City and County of San Francisco, 115 Cal.App.3d 802, 804 (1981) (Watt Industries).  It is codified in California Code of Civil Procedure section 2018.030.  Subsection (a) provides that “[a] writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not discoverable under any circumstances,” while subsection (b) provides that “[t]he work product of an attorney, other than a writing described in subdivision (a), is not discoverable unless the court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or defense or will result in an injustice.”  The work product rule reflects the policy of the state to:  “(a) [p]reserve the rights of attorneys to prepare cases for trial with that degree of privacy necessary to encourage them to prepare their cases thoroughly and to investigate not only the favorable but the unfavorable aspects of those cases,” and “(b) [p]revent attorneys from taking undue advantage of their adversary's industry and efforts.”  Code Civ. Proc. §2018.020.


To determine whether the attorney-client privilege or the work product privilege attaches to a communication between an attorney and his or her client, it is necessary to look to the purpose for the communication.  For example, where it is clear that the sole purpose of a communication is to seek or render legal advice, then the attorney-client privilege attaches.  On the other hand, if the purpose of a communication is not related to seeking or rendering of legal advice, then the attorney-client privilege does not attach.  When communications may have more than one purpose, the trial court must determine which purpose predominates.  2022 Ranch, supra, 113 Cal.App.4th at 1390, citing Travelers Ins. Companies v. Superior Court, 143 Cal.App.3d 436, 452 (1983).  “This ‘dominant purpose’ test not only looks to the dominant purpose for the communication, but also to the dominant purpose of the attorney’s work.”  2022 Ranch, supra, 113 Cal.App.4th at 1390-91, citing Aetna Casualty & Surety Co. v. Superior Court, 153 Cal.App.3d 467, 475 (1984).


For example, in Montebello Rose Company, Inc. v. Agricultural Labor Relations Board, 119 Cal.App.3d 1 (1981) (Montebello Rose), an attorney was hired by Montebello’s management to negotiate with a union.  An administrative law officer (ALO) found management guilty of unfair labor practices and failure to bargain in good faith.  During the hearing, the union issued a subpoena for communications between the attorney negotiator and management.  The ALO reviewed these communications in camera.  Using the dominant purpose test, the ALO determined which documents or portions thereof involved a request for or the giving of legal advice.  Those communications not involving legal advice were ordered produced and many were admitted into evidence.  Id. at 31.


The ALRB upheld the ALO’s ruling regarding the attorney-management communications as did the Court of Appeal, observing that “[s]ince Montebello’s labor negotiations could have been conducted by a nonattorney, it is self-evident that communications with [the attorney negotiator] relating to the conduct of those negotiations were not privileged unless the dominant purpose of the particular communication was to secure or render legal service or advice.”  Id. at 32.  The Court noted an important policy reason for its holding:  “[I]f Montebello’s argument were accepted, it would unfairly reward those organizations able to hire attorneys as their negotiators because their communications concerning pending negotiations would be protected, whereas the communications of lay negotiators would not receive protection.”


In Watt Industries, supra, 115 Cal.App.3d 802, petitioner Watt Industries was converting rental property into condominiums.  Petitioner approached one of the tenants, the DeBernardis, and offered to sell them their unit on the condition that they would occupy it as their primary residence.  When a question later arose about DeBernardis’ intentions to occupy, Gerald Katell, an officer of Watt Industries, call DeBernardis’ attorney, Alan Sternberg.  Mr. Sternberg made extensive representations about the DeBernardis’ intentions to reside in the unit.  After the sale of the condominium closed, the DeBernardis put the unit on the market within three months.  Watt Industries filed suit for rescission, deposed Mr. Sternberg, and sought production of notes he made at the time of his telephone conversation with Mr. Katell.  Mr. Sternberg refused to produce the notes asserting that they were attorney work product.  The trial court upheld the claim of work product “privilege.”


The Court of Appeal issued a writ of mandate directing the trial court to vacate its order.  It found no justification for protecting the attorney’s notes where the attorney was acting merely as a business agent for his clients in conveying the clients’ position to a contracting party.  “As we view the work-product ‘privilege,’ it applies to documents related to legal work performed for a client, not to notes memorializing acts performed as a mere agent.”  Id. at 805.  Again, the Court noted the policy reason for its holding:  “To apply the [work product] privilege in such a situation would have the effect of placing a premium upon use of attorneys as business agents, nonattorneys or clients acting for themselves having no such right to protect their notes.”  Id.


Finally, in 2022 Ranch, supra, 113 Cal.App.4th 1377, Chicago Title Insurance Company asserted the attorney-client and work product privileges as to certain documents requested and deposition questions posed by an insured suing for bad faith failure to pay a claim.  Specifically, Chicago Title contended that 2022 Ranch was not entitled to communications between Chicago Title’s in-house claims adjusters, who were also licensed attorneys, and Chicago Title personnel concerning 2022 Ranch’s claim.  The trial court denied 2022 Ranch’s motion to compel.


After reviewing the Montebello Rose and Watts Industries cases, and several other cases, the Court of Appeal concluded that “evidence reflecting the factual investigation of 2022 Ranch’s claim is subject to discovery.  Only those communications reflecting the requesting of, or rendering of, legal advice are protected by the attorney-client privilege, and only the attorney’s legal impressions, conclusions, opinions, or legal research or theories are subject to the attorney work product privilege.”  Id. at 1397.  The court noted that the factual investigation done by the claims adjuster is work in the insurance industry ordinarily done by an individual not licensed to practice law.  Id. at 1398.


When these principles are applied to the instant case, it is clear that the attorney-client and work product privileges do not apply to the Requested Records. 

The Requested Records are either factual documents (the mold expert’s report, the lab analysis of the mold, a list of health hazards on the Property) or court records (the abatement warrant and court orders).  These records do not contain confidential communications between a client and lawyer.  Nor do they reflect an attorney’s legal impressions, conclusions, opinions, or legal research or theories.
The policies fostered by and the purposes of the attorney-client and work product privileges support the conclusion that the Requested Records are not privileged.  As noted above the public policy underlying the attorney-client privilege is to insure that everyone can confer and confide in one having knowledge of the law, and skilled in its practice, so they may have adequate advice and a proper defense.  2022 Ranch, supra, 113 Cal.App.4th at 1388.  The purpose of the privilege is to encourage a client to make full disclosure to his attorney without fear that others may be informed.  Greyhound Corp. v. Superior Court, 56 Cal.2d 355, 396 (1961).  Disclosure of the Requested Records in no way undermines the purpose of the privilege or the policy underlying it.
The work product rule reflects the policy of the state to:  “(a) [p]reserve the rights of attorneys to prepare cases for trial with that degree of privacy necessary to encourage them to prepare their cases thoroughly and to investigate not only the favorable but the unfavorable aspects of those cases,” and “(b) [p]revent attorneys from taking undue advantage of their adversary's industry and efforts.”  Code Civ. Proc. §2018.020.  Because the Requested Records were not prepared by an attorney in anticipation of litigation, their disclosure does not undercut this policy in any way.
IV. CONCLUSION.

In enacting the CPRA the Legislature declared that “access to information concerning the conduct of the people's business is a fundamental and necessary right of every person in this state.”  (§6250.)  The Legislature and the people of California agreed that this right of access is so compelling that in 2004 it was made part of the California Constitution.  (Calif. Const., Art. 1, Sec. 3(b).)  The City of Calabasas possesses documents and information about a significant health hazard existing in the city.  The residents of Calabasas endangered by this hazard need to know the facts.  Therefore, Petitioners respectfully ask this Court to order the issuance of a writ of mandate commanding Respondent to provide to Petitioners copies of the Requested Records.
Dated:  April 17, 2011
LAW OFFICE OF JUDY ALEXANDER
Judy Alexander

Attorney for Petitioners 

FIRST AMENDMENT COALITION and
GAIL REZNIK
� 	All code section references are to the Cal. Govt Code, unless otherwise indicated.
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